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In the District Court of the United States 
for the District of Oregon 
July Term, 1937, 

Be it remembered, that on the 22nd day of Sep- 
tember, 1937, there was duly filed in the District 
Court of the United States for the District of 
Oregon, an Amended Bill of Complaint, in words 
and figures as follows, to wit: [1*] 


*Page numbering appearing at foot of page of original certified 
Transeript of Record. 
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In the District Court of the United States 
for the District of Oregon 


In Equity No. E9641 


RICHARD HOWELL, 
Plaintiff, 


VS. 


MATTHEW EDWARD DEADY, HANOVER 
DEADY and THE FIRST NATIONAL 
BANK OF PORTLAND, a national banking 
association, 

Defendants. 


AMENDED BILL OF COMPLAINT 


Comes now the plaintiff and for cause of suit 
against the defendants herein alleges as follows: 


I. 

That plaintiff is a citizen and resident of the 
State of Connecticut and is one and the same per- 
son as Richard Howell Buseck, a son of Charlotte 
Howell Deady, who is named in the last will and 
testament of the said Charlotte Howell Deady as 
her sole legatee and devisee, all of which more fully 
appears from the last will and testament of the 
said Charlotte Howell Deady hereinafter set out. 


I. 
That the defendants, Matthew Edward Deady 
and Hanover Deady, are citizens and residents of 
the State of Oregon. 
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at. 

That the defendant, The First National Bank of 
Portland, is a national banking association organ- 
ized and existing under the national banking laws 
of the United States of America with its offiee and 
prmeipal place of business in the City of Portland, 
State of Oregon. [2] 

IV. 

That the controversy herein involves money and 
property rights exclusive of interest and costs of 
a value in excess of $3,000.00. 


V. 

That on and before the 29th dav of August, 1923, 
the said Lucey A. H. Deady was seized in fee of the 
following deseribed real property located and situ- 
ated in the City of Portland, County of Multnomah, 
State of Oregon, towit: 

Lot One (1), Block Two Hundred and 
Twelve (212) City of Portland, together with 
the tenements, hereditaments and appurte- 
nances thereunto belongimg or in anywise ap- 
pertaining. 


That on or about said date the said Luey A. H. 
Deady died leaving a last will and testament where- 
in and whereby she devised an undivided two-thirds 
of said real property, subject to certain conditions, 
charges and restrictions, to Henderson Brooke 
Deady, her son, and an undivided one-third thereof 
to her grandsons, the defendants Matthew Edward 
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Deady and Hanover Deady; that said will was duly 
and regularly proved, admitted to probate in the 
Circuit Cowt of the State of Oregon for Multno- 
mah County, Probate Department, on the 5th day 
of September, 1923; that letters testamentary is- 
sued out of said court on the 15th day of Septem- 
ber, 1923, to Joseph Simon and Henderson Brooke 
Deady as executor of the last will and testament 
of the said Lucy A. H. Deady, deceased, and ad- 
ministration of the estate of the said Lucy A. H. 
Deady was had thereunder; that said estate was 
closed and the executor discharged on the 6th day 
of March, 1986; that said last will and testament 
of the said Lucy A. H. Deady in words and figures 
is substantially as follows, towit: 

In The Name of God, Amen: J, Lucy A. H. 
Deady, of Portland, Oregon, widow of the late 
Matthew P. Deady, make this the following 
my Last Will and Testament, that is to say: [8] 

First: I will and direct that all my just 
debts and funeral expenses be paid. 

Second: J request and direct that my body 
be interred by the side of my late husband, 
Matthew P. Deady, in Riverview Cemetery. 

Third: Subject to the conditions, provisions 
and charges thereon hereinafter made, I give, 
deveise and bequeath to my son Henderson 
Brooke Deady, the undivided two thirds of 
Lot numbered One (1) in Block numbered Two 
Hundred and Twelve (212) of the City of Port- 
land, Oregon. 
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Fourth: Subject to like conditions, provi- 
sions and charges thereon, I give, devise and 
bequeath to my two grandsons, Matthew Ed- 
ward Deady and Hanover Deady, the remaining 
undivided one-third of said Lot 1, Block 212, 
Portland, Oregon. 

Fifth: I direct that from the income derived 
from said Lot numbered 1 in Block numbered 
212, there be paid to Mary E. Deady, widow 
of my deceased son, Edward Nesbith Deady, the 
sum of $150.00 per month during the term of 
her natural life, and that there be paid to 
Marye ‘Thompson Deady, who was the wife of 
my son Paul R. Deady, the sum of $75.00 per 
month, so long as she survives and remains 
unmarried. 

I further direct that the remainder of the 
income derived from the real property, shall be 
distributed as follows: 

(a) To the payment to each of my grand- 
sons,—Matthew Edward Deady and Hanover 
Deady, the sum of $100.00 per month, and the 
remainder of said income shall be paid to my 
son, Henderson Brooke Deady. Such division 
of the income derived from the said real prop- 
erty to continue during the lifetime of my son, 
Henderson Brooke Deady. 

Provided further, that from the income de- 
rived from said real property, and before the 
distribution of the same, there shall be paid 
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therefrom, the mheritance tax properly charge- 
able against my estate, or the legacies or divi- 
sions made, and after the payment of such in- 
heritance tax, there shall be created a sinking 
fund of not less than $1000.00 nor more than 
$2500.00 per year, in discretion of my Execu- 
tors, for the purpose of retiring and paying off 
the mortgage debt created and existing against 
said Lot numbered 1 Block numbered 212. 

Sixth: IT will and direct that said Lot num- 
bered One (1) in Block numbered Two Hun- 
dred and Twelve (212), Portland, Oregon, shall 
neither be mortgaged, partitioned, sold, or other- 
wise encumbered by my devisees except for 
the improvement of the same, until the expira- 
tion of twenty-five (25) vears from the date 
‘of my decease, and the devises to my said son 
Henderson Brooke Deady, and to my grand- 
sons, Matthew Edward Deady and Hanover 
Deady, contained m items three and four here- 
of, are upon the express condition that said 
property shall not be disposed of or encum- 
bered during the period aforesaid. Provided, 
however, that said real property may be en- 
cumbered by mortgage to renew the present 
mortgage, or such portion thereof as may from 
time to time remain unpaid. 

Seventh: ‘That in the event my son Hender- 
son Brooke Deady die without issue, the un- 
divided two-thirds of Lot numbered 1 in Block 
numbered 212, shall vest in my grandsons here- 
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inbefore named, and I give and devise the 
same to my said grandsons. [4] 

Eighth: I authorize and permit my son 
Henderson Brooke Deady, if he so elects to do, 
to bequeath by last Will and Testament to his 
wife, (if he then has a wife,) the income that 
would have been derived by him if living, from 
the two-thirds of Lot 1 Block 212, City of 
Portland. Such bequest to continue only during 
the life time of the widow of said Henderson 
sr00ke Deady. 

Ninth: The monthly payments directed to 
be made to my grandsons, and the residue of 
income directed to be paid to my son Hender- 
son Brooke Deady, provided for im Item Fifth 
of this Will, shall confue for a period of ten 
years after my death, and thereupon and there- 
after the net income derived from said Lot 1 
in Block 212 of the City of Portland, shall fol- 
low the title and ownerslip of said real prop- 
erty, and shall be distributed, two-thirds to my 
son Henderson Brooke Deady, and the remain- 
ing one-third to my two grandsons, subject to the 
payment of the legacies bequeathed to Mary FE. 
Deady and Marye Thompson Deady, in said 
Fifth item specified. It 1s my wish that my ex- 
ecutors provide out of the residue of the in- 
come bequeathed to my son, Henderson Brooke 
Deady, in Item Fifth, funds at their discretion, 
to further any legitimate or worthy ambition 
or aim, other than business ventures, which my 
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grandsons Matthew Paul and Hanover or either 
of them, may undertake or entertain. 

Tenth: I give, devise and bequeath to my 
son Henderson Brooke Deady, that certain 
parcel of real estate situated and being in 
Mountam View Park heretofore conveyed to 
me by my son Edward Nesmith Deady. 

Kleventh: I give and bequeath to my grand- 
son Hanover Deady my law library. 

Twelfth: All the rest, residue and remainder 
of the property of which I shall be seized, of 
whatever nature and wheresoever situated, I 
give, devise and bequeath to my son Henderson 
Brooke Deady and to my grandsons Matthew 
Edward Deady and Hanover Deady; to Hen- 
derson Brooke Deady the undivided two thirds 
thereof, and to Matthew Edward Deady the 
undivided one-sixth thereof, and to Hanover 
Deady the remaining undivided one-sixth 
thereof. 

Lastly: I hereby nominate and appoint my 
son Henderson Brooke Deady, and my friend 
Joseph Simon, of Portland, Oregon, to be the 
Executors of this my last Will and Testament, 
and also Trustees to manage my estate, and I 
direct that no bond or security shall be re- 
quired of them as such Executors or Trustees. 
I also direct that in the event of the death, 
resignation or disqualification of all of my said 
Executors, and Trustees named herein, the Se- 
curity Savings and Trust Company, of Port- 
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land, Oregon, shall then complete the execution 
of said Estate, and serve as Trustee thereof. 

I hereby revoke all former Wills by me at 
any time made. 

In witness whereof, I have hereunto set my 
hand and seal this the 29th., day of July, A. D. 
1920, at Portland, Oregon. 

(Signed) LUCY A. H. DEADY (Seal) [5] 


The above instrument of writing was signed 
by Luey A. H. Deady, the ‘Testatrix therein 
named, in the presence of us, who at her re- 
quest and in her presence, and in the presence 
of each other, have subscribed ow names as 
witnesses thereto. 

(Signed) CHESTER V. DOLPH 

Residing at Portland, Or. 

(Signed) J. V. BEACH 

Residing at Portland, Or. 


That plaintiff is informed and believes and there- 
fore alleges that at the time of the death of the 
said Lucy A. H. Deady said real property, consti- 
tuting the major portion of her estate, was profit- 
ably leased for a long period of years and was 
yielding substantial revenue; that plaintiff is m- 
formed and believes and therefore alleges that said 
Jease is still in existence and has yet a number of 
years to run and that said property is now and 
ever since the death of the said Luey A. H. Deady 
has been yielding revenues in excess of $15000 per 
annum. 
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VI. 

That the said Henderson Brooke Deady died 
without issue on or about the 28th day of May, 
1933, leaving a last will and testament wherein and 
whereby he devised and bequeathed all of his prop- 
erty, real and personal, to his wife, Charlotte How- 
ell Deady; that a copy of the last will and testa- 
ment of the said Ifenderson Brooke Deady is 
marked Exhibit A, hereto attached and made a 
part hereof; that said last will and testament was, 
on the 18th day of July, 1933, duly and regularly 
proved and admitted to probate in the Circuit 
Court of Multnomah County, State of Oregon, De- 
partment of Probate, and administration of said 
estate commenced thereunder by letters dated July 
18, 1933, appointing Robert H. Strong as executor 
thereof, who thereafter and on the 18th day of 
July 1933, duly qualified and became such executor. 


VII. 

That the said Charlotte Howell Deady died on or 
about the 12th day of July, 19385, leaving a last 
will and testament wherein and whereby she de- 
vised and bequeathed all of her [6] property, real, 
personal and mixed, of which she died seized, to 
the plaintiff, her son, otherwise known and named 
in said will as Richard Howell Busck; that a copy 
of said last will and testament of the said Char- 
lotte Howell Deady is marked Exhibit B, hereto 
attached and made a part hereof; that on the 22nd 
day of July, 1935, said last will and testament of 
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the said Charlotte Howell Deady was duly and 
regularly proved and admitted to probate in the 
State of Connecticut and that on said date the 
plaintiff herein was appointed and qualified as exec- 
utor of the said last will and testament of the said 
Charlotte Howell Deady as appears from the certi- 
fied copy of the order of court, marked Exhibit C, 
hereto attached and made a part hereof. 


WIT. 

That there exists between the plaintiff and de- 
fendants herein an actual bona fide and justiciable 
controversy within the meaning of the provisions of 
T. 28 U.S.C.A. #400, which said controversy in- 
volves the construction and legal interpretation of 
the said last will and testament of the said Luey 
A. HAH. Deady and depends for its determination 
upon a judicial declaration of the legal rights of 
this plaintiff thereunder; that the said controversy 
is substantially as follows: 

(a) That the plaintiff, as successor in interest 
by successive testamentary devises of Henderson 
Brooke Deady as hereinbefore alleged, claims and 
asserts that he is the owner m fee of an undivided 
two-thirds of said Lot 1, Block 212, Portland, Ore- 
gon. and is entitled to two-thirds of the rents, 
profits and income therefrom, subject only to a 
charge thereon for payment of the legacies and 
annuities in said will contained from and after the 


12th dav of July, 1935, being the date of the death 
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of Charlotte Howell Deady from whom the plain- 
tiff [7] has inherited. 

It is the specific contention of plaintiff that para- 
graph 3 of the said last will and testament of Lucy 
A. H. Deady constitutes a testamentary gift in fee 
simple absolute and that the ‘‘conditions, provisions 
and charges”? to which said devise is made subject, 
relate only to the conditions, charges and provisions 
contained in paragraphs fifth, sixth and ninth of 
said will to which the testamentary gift to defend- 
ants Matthew Edward Deady and Hanover Deady 
are likewise subject; that paragraph seventh of said 
will 1s not to be construed as any limitation on or 
reduction of the fee estate devised to Henderson 
srooke Deady in paragraph 3; that the said para- 
graph seventh relates to and was applicable only 
on the contingency of the death of Henderson 
Brooke Deady prior to that of Lucy A. H. Deady; 
that this contingency did not oceur and Henderson 
Brooke Deady became seized on the death of Lucey 
A. H. Deady of an estate of inheritance which he 
devised on his death to his widow, Charlotte Howell 
Deady, and which she, the said Charlotte Howell 
Deady, devised to this plaintiff, the said rightful 
owner thereof: that if paragraph seventh of the 
last will and testament of Lucy A. H. Deady did 
not refer to the contingeney of the death of Hender- 
son Brooke Deady prior to the death of the testa- 
trix, it only provided for an executory devise to the 
two grandsons of Lucy A. H. Deady in case Hender- 
son Brooke Deady died without issue; that the pro- 
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visions of said paragraph seventh of said last will 
and testament and said executory devise, contained 
therein, ave invalid and void under the rule as to 
perpetuities. 

That the defendants contend that under said will 
there was devised to the said Henderson Brooke 
Deady a fee estate condition on his, the said Hen- 
derson as Henderson Brooke Deady died without 
much as Henderson Brooke Deady died without 
issue [8] said devise lapsed and Henderson Brooke 
Deady acquired only a life estate with power to 
appoint his wife to succeed him for her lifetime 
in the enjoyment of two-thirds of the income there- 
from; that consequently Charlotte Howell Deady 
succeeded to only a life interest in two-thirds of 
the income from said estate of Luey A. H. Deady 
and had no estate of inheritance therein which she 
could devise or bequeath to the plaintiff. 

(b) That the plaintiff further contends that the 
said defendant, the First National Bank of Port- 
land, is without authority to manage said property 
and collect and disburse the profits and imeome 
therefrom since its discharge as exeeutor of the 
estate of Luev A. H. Deady; that said right so 
exercised by the defendant, The First National 
Bank of Portland, is an ineident of ownership and 
therefore accrues to the devisees or their successors 
upon the distribution of the property to them and 
the discharge of the executor; that the said last will 
and testament of the said Lucy A. H. Deady does 
not create a valid or any trust since there is no 
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trust res conveyed to, settled upon, or vested in any 
person or persons for the benefit of another, and 
that the use of the word ‘‘trustee”’ in the last para- 
eraph of said will in the absence of any language 
creating a trust is not sufficient to vest any persons 
or corporation therein named as ‘‘trustees’’ with 
any property, interest, title or right sufficient to 
coustitute said persons as trustees or to clothe them 
with the power and authority of a trustee; that con- 
sequently the management of said real property by 
the defendant, The First National Bank, and the 
collection and disbursement of the income there- 
from, is an invasion of the plaintiff’s property 
rights and has resulted and will continue to result 
in pecuniary damage to plaintiff in a substantial 
amount. 

(c) That plaintiff further contends that para- 
eraph [9] sixth of said will is imvalid, void and of 
no force and effect insofar as it purports to impose 
a limitation on the power of the devisees in said 
will named and their successors to partition, en- 
cumber or ahenate the real property therein named 
and involved herein for an absolute period of 
twenty-five vears after the death of the testatrix: 
that such attempted and purported limitation vio- 
lates the rule against perpetuities and therefore 
must fail. That defendants assert and claim that 
said paragraph is valid and subsisting. 

(d) That the plaintiff further contends that 
paragraph fifth of said will is invalid and void and 
without foree or effect, under the rule as to per- 
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petuities, for the reason that the provision con- 
tained therein ‘That from the income derived from 
said real property, and before the distribution of 
the same, there shall be paid therefrom, the inheri- 
ance tax properly chargeable against my estate, or 
the legacies or divisions made, and after the pay- 
ment of such mheritance tax, there shall be cre- 
ated a sinking fund of not less than $1,000.00 or 
more than $2500.00 per vear, in discretion of my 
executors, for the purpose of retiring and payimg 
off the mortgage debt created and existing against 
said lot numbered 1 Block numbered 212’’, provides 
for the accumulation from the income from = said 
property, for more than lives in being, at the time 
of the death of the testator, plus twenty-one years. 
That said provision being invalid, void and of no 
effect, the provision for the payment of any lega- 
cies whatsoever, from the income from said estate, 


is also invalid and void. 


IDS, 

That on or about the 14th day of February, 
1934, one Joseph Simon, surviving co-executor and 
pretended ‘‘trustee’’ of the estate of Luey A. H. 
Deady, died and the defendant, the [10] First Na- 
tional Bank of Portland thereupon and to-wit, the 
27th day of February, 1934, was appointed and 
qualified as executor thereof and continned as such 
until the 6th day of Mareh, 1936, when said estate 
of the said Lucy A. H. Deady was closed and the 
defendant, The First National Bank of Portland, 
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was discharged as executor thereof; that said de- 
fendant The First National Bank, ever sinee has 
and now does manage, operate and control the said 
real property first hereinabove deseribed, and ever 
since has contimued to and now does: collect, re- 
ceive and disburse the income therefrom as the pre- 
tended ‘‘trustee’’ of said estate; that said defendant 
The First National Bank of Portland, is without 
any Jawful might or authority to so manage, control 
and operate said real property and to collect, re- 
eeive and disburse the income and rentals there- 
from and its acts in so doing are contrary to and 
in violation of the property rights of this plaintiff. 

That the exact amount of moneys received by the 
defendant The First National Bank of Portland, 
since the said 6th day of March, 1936, and the dis- 
position thereof by said defendant is to this plain- 
tiff unknown, and plaintiff cannot ascertain and 
determine these matters without benefit of a dis- 
covery of and an aecounting therefor; that plaintiff 
is informed and believes and therefore alleges that 
a substantial portion of said income has been and 
is being paid over to the defendants Matthew Ed- 
ward Deady and Hanover Deady by the defendant 
The First National Bank of Portland; that plain- 
tiff has made demand upon each of the defendants 
herein for an accounting of said income and profits 
from said real property and for payment to him, 
plaintiff, of Ins proportionate share thereof; that 
said defendants, and eaeh of them, have wholly 
failed, neglected and refused to render an account- 
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ing to this plaintiff and [11] still do refuse to do 
so, and have wholly failed, neglected and vefused 
to pay over to this plaintiff his proportionate share 
thereof or any moneys whatsoever and still do refuse 
to do so; and the defendants, and each of them, 
have demed and ignored and still do deny and 
ignore plaintiff’s mghts therein and thereto; that 
the defendant The First National Bank, has an- 
nounced its intention to continue to manage, oper- 
ate and control said real property and to collect, 
receive and disburse the rents and profits therefrom 
to the exclusion of plaintiff’s interest and rights 
therein, and the defendants, Matthew Edward 
Deady and Hanover Deady, have announced their 
intention to continue to receive from the defendant 
The First National Bank of Portland the entire 
net income from said estate to the exclusion of 
plaintiff’s nights and interests therein; that the de- 
fendants, Matthew Edward Deady and Hanover 
Deady, are without anv appreciable income or assets 
other than their interest in the real property above 
described; and plaintiff is informed and believes 
that said defendants Deadys have dissipated and 
spent the moneys heretofore paid te them by the 
said defendant The First National Bank, and will 
continue to dissipate and spend the moneys paid 
to them by said defendant The First National Bank 
and are therefore and would be wnable to respond 
in damages to this plaintiff. 

That the acts of the defendants hereinabove al- 
leged violate and mvade the property rights of this 
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plaintiff and wnless enjoined and restrained will 
continue so to do, all to the irreparable injury and 
damage of plaintiff; that in order to preserve and 
protect the property here involved and hold and 
maintain the imeome therefrom safe and secure 
pending the determination of the issues herein, it 
is necessary that a receiver be appointed, or in the 
alternative that the court [12] impound said income 
derived and to be derived from said property im 
the hands of said defendant The First National 
Bank under the supervision and orders of this 
court. 
, 

Phat plaintiff has no plain, speedy or adequate 

remedy at law. 


Wherefore, plaintiff pravs: 

1. That subpoenas issue herein directed to the 
defendants above named and each of them requiring 
said defendants and each of them to appear herein 
and true answer make to the allegations in this 
Amended Bill of Complaint contained. 

2, For a decree of this eourt consirming the 
last will and testament of Luey A. H. Deady, and 

(a) Deelaving that in and by paragraph Third 
of the last will and testament of Luey A. H. Deady. 
deceased. Henderson Brooke Deady became vested 
in fee simple absolute in two-thirds of Lot num- 
bered 1, in Block numbered 212. in the City of 
Portland, Oregon. 

(b) Declaring that by virtne of the devise and 
bequest of said interest in said property, from Hen- 
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derson Brooke Deady to Charlotte Howell Deady 
and the «devise and bequest of said property by 
Charlotte Howell Deady to the plaintiff hereim, said 
plaintiff is now the owner in fee simple of said 
two-thirds interest in Lot numbered J im Block 
numbered 212 of the City of Portland, Oregon. 

(c) Declaring that paragraphs fifth, sixth, eighth 
and ninth of the last will and testament of Luey 
A. H. Deady, deceased, are invalid and void. 

(d) Declaring that paragraph seventh of the 
last will and testament of Luey A. Hf. Deady pro- 
vided for the contingency of the death of Hender- 
son Brooke Deady prior to the death of the testa- 
trix. That Henderson Brooke Deady died [13] after 
the death of Lucy A. H. Deady. 

(e) Declaring that if paragraph seventh of said 
last will and testament did not provide for the con- 
tingencey of the death of Henderson Brooke Deady 
prior to the death of Luey A. H. Deady, that at 
the most, it was an executory devise only, and was 
invalid and void under the rule as to perpetuities. 

(f) Declaring the plaintiff to be the true owner 
in fee simple absolute of an undivided two-thirds 
of Lot 1, Block 212, Citv of Portland, and to be 
immediately entitled to the jomt control, manage- 
ment and operation thereof with the defendants 
Matthew Edward Deady and Hanover Deady, and 
to two-thirds of the Income therefrom less such tes- 
tamentary charges and legacies as the court may 
find to exist at the date of its decree. 
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(g) Deelaring the defendant The First National 
Bank of Portland to be without lawful or any right 
to manage, operate or control, or to interfere with 
the management, operation or control of said real 
property, or to collect and receive or disburse any of 
the income therefrom, as trustee or in any other 
capacity whatsoever, and perpetually enjoining and 
restraining said defendant The First National Bank 
Trom continuing so to aet. 

(h) <Appomting a receiver to assume the man- 
agement, operation and control of said real prop- 
erty and to collect and reeeive and hold the rents, 
profits and income from said real property, subject 
to the orders and supervision of this court pending 
the final disposition of this cause, or, in the alter- 
native, impounding in the hands of the defendant 
The First National Bank all moneys derived from 
said real property, or which might be derived there- 
from during the pendenev of this eause, and re- 
straming and enjoming the defendant The First 
[14] National Bank from paying out or disbursing 
any of said money exeept as may be specifically 
ordered by the court or stipulated and consented to 
by the plaintiff. 

(1) Declaring and deereeing the limitations on 
the power and disposition of said real property 
as contained in clause Sixth of said will to be in- 
valid and of no foree and effect. 

(7) Deelarnng and decreeing that the direction 
for the aceumulation of a sinking fund from the 
income of the property for the payment of the 
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mortgage, contained im said last will and testament 
of Luey A. H. Deady is invalid and void under the 
rule as to perpetuities. 

(k) Deelaring and decreeing that paragraphs 
fifth, sixth, eighth, and ninth of said last will and 
testament are invalid and void. 

(1) Ordering, directing and decreeing a full and 
complete discovery of the facts referred to herein 
and requirme defendants and each of them to ren- 
der herem a true and correct accounting of all the 
moneys which they or either of them have received 
as income from the said Lot 1, Block 212, City of 
Portland, since the decease of Charlotte Ffowell 
Deady, being the 12th dav of July, 1935. 

Qn) Awarding to this plaintiff judgment against 
the defendants and each of them for two-thirds of 
the income from said real property, since the said 
12th day of July, 1936, less proper deductions for 
payment of indebtedness, taxes, legacies, expenses 
of administration and other costs which, after the 
accounting is had herem, may appear to the court 
to be just and proper charges to be deducted from 
plaintiff’s share of said income. 

(n) Awarding to the plaintiff his costs and [15] 
disbursements herein. 


3. For such other and further relief as to the 
court may seem just and equitable. 
JOHN SCOBLE 
59 Liberty Street, New York 
MAGUIRE, SHIELDS &€ MORRISON 
Attorneys for Plaintiff [16] 
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LAST WILL AND TESTAMENT 


I, Henderson Brooke Deady, of the City of Port- 
land, State of Oregon, being of sound and disposing 
mind and memory, do make, publish and declare 
the following to be my Last Will and Testament, 
hereby onne all other and former wills by me 
at anv time made. 

First: I nominate and appoint Robert H. Strong 
of the City of Portland, State of Oregon, sole execu- 
tor of this, my Last Will and Testament, and direct 
that no bond of any sort shall be required of him. 

Second: I give, devise and bequeath unto my be- 
loved wife, Charlotte Howell Deady, all my prop- 
erty, real and personal, of every name, nature and 
kind, wheresoever the same may be situated. 

Third: Under Paragraph 8 of the Last Will 
and Testament of my beloved mother, Luey A. H. 
Deady, executed the 29th day of July, 1920, I am 
authorized and permitted to bequeath by my Last 
Will and Testament to my wife, the ineome which 
would be derived by me, if living, from two-thirds 
ef Lot 1, Block 212, City of Ponthand, State of 
Oregon, for and during the term of her natural 
life. I new, under and by virtue of said Paragraph 
8 of my said beloved mother’s will, bequeath said 
income from said two-thirds of Lot 1, Bloek 212. 
City of Portland, State of Oregon, to my beloved 
wife, Charlotte Howell Deady, for and during the 
term of her natural life, and nominate and consti- 
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tute her my appointee under said Paragraph 8 
of the said will of Luey A. H. Deady. 


In witness whereof, I have hereunto set my hand 
and seal this 22d day of October, 1932. 
HENDERSON BROOKE DEADY (Seal) 


The above and foregoing was duly signed, sealed, 
published and declared by the said Henderson 
Brooke Deady to be his Last Will and Testament, 
in our presence, and we and each of us in his pres- 
ence and in the presence of each other and at his 
request signed our names as witnesses thereto 
on the date therein named and the said Henderson 
Brooke Deady was at said time, in our opinion, of 
sound and disposing mind and memory and free 
from restraint of any sort. 


Names Addresses 
FesoPEH C, DODD New Milford, Conn. 
JOHN 8. ADDIS New Milford, Conn. 


[17] 
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EXHIBIT B 


I, Charlotte Howell Deady, of New Milford, Con- 
necticut, do hereby make, publish and declare this 
to be my Last Will and Testament, hereby revoking 
all other and former wills by me made. 

First: I do hereby order and direct that all of 
my just debts and funeral expenses be paid out 
of my estate as soon after my decease as possible. 

Second: I give, devise and bequeath unto my 
beloved husband, Dv. Henderson Brooke Deady, all 
miv estate, real, personal and mixed, wheresoever 
situated, absolutely and forever. 

Third: If my beloved husband, Dr. Henderson 
Brooke Deady, should predecease me, I give, devise 
and bequeath unto my son, Richard Howell Buseck, 
also known as Richard Howell, my farm in New 
Milford, Connecticut, consisting of house, barn and 
approximately sixty acres (60) of land, and all the 
contents and furnishings of said house and ma- 
ehinery and apparatus and stock and poultry on 
said farm. 

Fourth: In case my beloved husband, Dr. Hen- 
derson Brooke Deady, should predecease me, I fur- 
ther give, devise and bequeath unto my beloved son, 
Richard Howell Busck, also known as Richard 
Howell, all my other property, real, personal and 
nixed, wheresoever situated and of any kind or 
nature whatsoever, including all money which IT may 
have in any bank or banks at the time of my 
decease, also all notes, bonds, and stocks, and bonds 
and mortgages owned by me at the time of my de- 
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cease, and all debts which may be owing to me at 
said time. 

Fifth: I make no provision for my daughter, 
Karen Buseck, in this, my Last Will and Testament, 
because she has arrived at her majority and has 
received her education and is self supporting. 

Sixth: I nominate, constitute and appoimt Dr. 
Henderson Brooke Deady to be executor of this, my 
Last Will and Testament; if my said beloved hus- 
band, Dr. Henderson Brooke Deady, should pre- 
deecase me, I nominate, constitute and appomt my 
beloved son, Richard Howell Busek, also known as 
Richard Howell, to be executor of my Last Will and 
Testament, and direct that no bond or other security 
be required of either of them for the faithful per- 
formance of their duties. 


Jn witness whereof I have hereunto set my hand 
and seal this fourth day of May, in the year One 
Thousand Nine Hundred and Thirty-three. 

CHARLOTTE HOWELL DEADY (Seal) 


Witnessed by: 
JOHN M. SCOBLE 
MARIVA INGLING 
N. COURTENAY JOHNSTON 


The foregoing instrument was subseribed, sealed, 
published and [18] declared by Charlotte Howell 
Deady, the testatrix above named, as and for her 
Last Will and Testament, in the presence of each 
of us, who, at her request, in her presence and in 
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the presence of each other, have hereunto subscribed 
our names as witnesses the day and year above 
written. 
MARIVA INGLING 
residing at 259 Edward St., Ridgewood, N. J. 
K. COURTENAY JOHNSTON 
residing at 461 West 22 Street, City of New York 
JOHN M. SCOBLE 
residing at 988 Lincoln Place, Brooklyn, N. Y. 


[19] 


See ie 


At a Court of Probate holden at New Milford, 
within and for the District of New Milford, on 
the 22nd day of July, 1935. 


Present, John 8. Addis, Judge. 


Estate of Charlotte Howell Deady, late of New 
Milford, in said District, deceased. 


This court finds that all parties known to be in- 
terested in said estate have signed and filed in this 
Court a written waiver of the notice of the hearing 
upon the application for the probating of an instin- 
ment purporting to be the last will and testament 
of said deceased, and said waiver is accepted and 
ordered to be recorded. 

After hearing, this Court finds that the above 
named deceased was domiciled at the time of her 
death in the town of New Milford in said District, 
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that she died on the 12th dav of July, 1935, leav- 
ing an instrument in writing purporting to be her 
last will and testament, that said instrument was 
duly executed by the said deceased as her last will 
and testament and that she was at the time of exe- 
cuting the same of lawful age and of sound mind 
and memory. It is therefore considered by this 
court that said will is duly proved and the same is 
approved, allowed and ordered to be recorded. 
And Richard Howell, of New Milford, Conn., 
having been hamed in said will as Executor thereof, 
this court therefore appoints said Richard Howell 
as Executor of the last will and testament of said 
deceased, and said Richard Howell, on said day, 
appeared in court, accepted said trust, and gave a 
probate bond, with sufficient surety, in the sum of 
One Thousand (1,000) Dollars, which bond is ap- 
proved, accepted and ordered to be recorded. 
JOHN 8S. ADDIS 
Judge, [20] 


United States of America, 
District of Oregon—ss. 

I, Robert F. Maguire, first duly sworn on mv 
oath depose and say that T am one of the attomeys 
for the plaintiff herein; that plaintiff is a citizen 
and resident of the State of Connecticut and is not 
within this jurisdiction at the time of the filing of 
this amended complaint; that I am possessed of in- 
formation from whieh T have prepared the fore- 
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going amended bill of complaint; that the matters 
and things therein alleged are true of my own 
knowledge except as to those matters therein alleged 
on information and belief and as to them I verily 
believe them to be true. 

ROBERT F. MAGUIRE 


Subscribed and sworn to before me this 30th day 
of January, 1937. 
[Seal] HELEN HRUBY 
Notary Public for Oregon. 


My commission expires July 19, 1940. 


[Endorsed]: Filed September 22, 1937. G. H. 
Marsh, Clerk, By F. L. Buck, Chief Deputy. [21] 


And Afterwards, to wit, on the 12th day of Octo- 
ber, 1937, there was duly Filed in said Court, a 
Motion to Dismiss Amended Complaint, in words 
and figures as follows, to wit: [22] 


[Title of District Court and Cause. ] 


MOTION TO DISMISS AMENDED 
COMPLAINT 


Come Now the defendants above-named and move 
the Court to dismiss plaintiff’s Amended Complaint 
herein on the following grounds: 

(1) Said Amended Complaint does not state facts 
sufficient to constitute a valid cause of suit or action 
against them. 

(2) It appears upon the face of said Amended 
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Complaint that the suit has not been commenced 
within the time required by law. 
SIMON, GEARIN, HUMPHREYS & FREED 
EDGAR FREED . 
Attorneys for Defendants 


J, Edgar Freed, one of the attornevs for the de- 
fendants, hereby certify that in my opinion this 
Motion is well founded in law. It is the contention 
of the defendants that it appears from the face of 
the Amended Complaint that the plaintiff has no 
interest in the property in question; and it is the 
further contention of the defendants that this pro- 
ceeding is, in effect, a contest of the will of Luev 
A. H. Deady, Deceased, and it appears from the 
face of said Amended Complaint that the suit was 
not brought within one year after the probate of 
said will, as required by Section 11-207, Oregon 
Code 1930; and it is the further contention of the 
defendants that, in anv event, it appears upon the 
face of said Amended Complaint that this suit was 
not commenced within ten years after the alleged 
cause of suit accrued, as required by Sections 6-103 
and 1-202, Oregon Code 1930. 

EDGAR FREED [23] 


State of Oregon, 
County of Multnomah 


SS. 


Due service of the within Motion to Dismiss 
Amended Complaint is hereby accepted in Mult- 
nomah County, Oregon this 12th day of October, 
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1937 by receiving a copy thereof, duly certified to as 

such by Edgar Freed of Attorneys for Defendants. 

MAGUIRE, SHIELDS & MORRISON 
Attornevs for Plaintiff 


[Endorsed]: Filed October 12, 19387. G. H. 
Marsh, Clerk. By F. L. Buck, Chief Deputy. [24] 


And afterwards, to wit, on the 27th day of Oc- 
tober, 1938, there was duly Filed in said Court, 
Objections to Application of the New Rules of Civil 
Procedure, in words and figures as follows, to wit: 

[25] 
[Title of District Court and Cause. ] 


OBJECTIONS TO APPLICATION OF THs 
NEW RULES OF CIVIL PROCEDURE 


Come now the plaintiff and defendants and jointly 
object to the application of the new rules of eivil 
procedure to the above entitled case on the grounds 
and for the reason that there is now pending before 
the court a motion to dismiss properly drawn and 
presented to it under the old rules and raising a 
determinative point in this case which should be 
decided by the court as presented under the old 
rules of federal procedure which were in effect at 
the time the motion was presented and argued to 
the court, plaintiff and defendants therefore request 
that the court make an order withholding the appli- 
cation of the new rules of civil procedure as pro- 
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mulgated by the Supreme Court of the United States 
for District Courts until determination of the mo- 
tion to dismiss now before the court is made and 
apply to its determination the rules of federal pro- 
eedure in existence prior to September 16, 1958. 
ROBERT F. MAGUIRE 
of attorneys for Plaintiff 
Public Service Building 
Portland, Oregon 
EDGAR FREED 
Of attorneys for defendants 
Failing Building 
Portland, Oregon 
[Endorsed]: Filed October 27, 1938. G. H. Marsh, 
Clerk. By H. 8. Kenyon, Deputy. [26] 


And Afterwards, to wit, on Thursday, the 27th 
day of October, 1938, the same being the 99th Judi- 
cial day of the Regular July, 1938, Term of said 
Court; present the Honorable James Alger Fee, 
United States District Judge, presiding, the follow- 
ing proceedings were had in said cause, to wit: [27] 


[Title of District Court and Cause. ] 


ORDER SUSPENDING APPLICATION 
OF NEW RULES OF PROCEDURE 
The objection of plaintiff and defendants to the 
application of the new rules of civil procedure for 
the district courts of the United States as promul- 
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eated by the Supreme Court of the United States 
coming on regularly to be heard, and it appearing 
therefrom that an issue which may be determinative 
of the case has been presented to the court under 
the former rules of procedure and that the deter- 
mination of the same is now pending awaiting briefs 
of the respective parties and that the appheation of 
the new rules would not be feasible to the determi- 
nation of said motion. It is, therefore 

Ordered that the application of the new rules of 
civil procedure for the District Courts of the United 
States as promulgated by the Supreme Court of the 
United States shall be and is hereby suspended in 
this case until said motion to dismiss the same shall 
have been determined by this court. 


Dated October 27th, 1938. 
JAMES ALGER FEE 
Judge 
[Endorsed]: Filed October 27, 1938. G. H. Marsh, 
Clerk, By H. 8S. Kenyon, Deputy. [28] 


And Afterwards, to wit, on Monday, the 6th day 
of November, 1939, the same being the 1st Judicial 
day of the Regular November, 1939, Term of said 
Court; present the Honorable James Alger Fee, 
United States District Judge, presiding, the follow- 
ing proceedings were had in said cause, to wit: [29] 


us. Richard [Howell 33 
[Title of District Court and Cause. ] 


ORDER DENYING MOTION TO DISMISS 


The motion of defendants to dismiss plaintiff’s 
amended complaint coming on regularly to be ar- 
gued before the above entitled court, plaintiff ap- 
pearing by Robert F. Maguire and Donald K. Grant 
of his attorneys, and defendants appearing by Edgar 
Freed and C. C. Carlson of their attornevs, said 
notion was argued to the court, the court taking 
the same under advisement and now being fully 
advised in the premises and having rendered its 
opinion herein and being of the opinion that said 
motion is not well taken, it is therefore 

Ordered that defendants’ motion to dismiss be, 
and the same is hereby, denied. 


Dated this 6th day of November, 1939. 
JAMES ALGER FEE 
Judge 
[Endorsed]: Filed November 6, 1939. G. H. 
Marsh, Clerk, by H. S. Kenyon, Deputy. [80] 


And Afterwards, to wit, on the Ist day of Decem- 
ber, 1939, there was duly Filed in said Court, an 
Opinion on Motion to Dismiss, in words and figures 
as follows, to wit: [31] 
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OPINION 
November 6, 1939 
James Alger Fee, District Judge: 

A motion to dismiss was filed against a complaint 
filed by Richard Howell, as legatee of Charlotte 
Howell Deady, seeking an accounting against The 
First National Bank, by substitution a trustee, and 
Matthew Edward Deady and Hanover Deady as to 
certain income from real property devised under 
the will of Luey A. H. Deady, deceased. 

The will is set forth in the complaint and reads 
as follows: 

‘“In the Name of God, Amen: I, Lucy A. H. 
Deady, of Portland, Oregon, widow of the later 
Matthew P. Deady, make this the following my 
Last Will and Testament, that is to say: 

First: I will and direct that all my just debts 
and funeral expenses be paid. 

Second: J request and direct that my body 
be interred by the side of my late husband, 
Matthew P. Deady, in Riverview Cemetery. 

Third: Subject to the conditions, provisions 
and charges thereon hereinafter made, J give, 
devise and bequeath to my son Henderson 
Brooke Deady, the undivided two-thirds of Lot 
numbered One (1) in Block numbered ‘Two 
Hundred and Twelve (212) of the City of 
Portland, Oregon. [32] 

Fourth: Subject to like conditions, provi- 
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sions and charges thereon, T give, devise and be- 
queath to my two grandsons, Matthew Edward 
Deady and Hanover Deady, the remaining un- 
divided one-third of said Lot 1, Block 212, 
Portland, Oregon. 

Fifth: I direct that from the income derived 
from said Lot numbered 1 in Block numbered 
212, there be paid to Mary E. Deady, widow of 
my deceased son, Edward Nesbith Deady, the 
sum of $150.00 per month during the term of 
her natural life, and that there be paid to 
Marye Thompson Deady, who was the wife of 
my son Paul R. Deady, the sum of $75.00 per 
month, so long as she survices and remams un- 
married. 

T further direct that the remainder of the 
income derived from the real property, shall be 
distributed as follows: 

(a) To the payment to each of my grand- 
sons,—Matthew Edward Deady and Hanover 
Deady, the sum of $100.00 per month, and the 
remainder of said income shall be paid to my 
son, Henderson Brooke Deady. Such division 
of the income derived from the said real prop- 
erty to continue during the lifetime of my son, 
Henderson Brooke Deady. 

Provided further, that from the income de- 
rived from said real property, and before the 
distribution of the same, there shall be paid 
therefrom, the inheritance tax properly charge- 
able against my estate, or the legacies or divi- 
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sions made, and after the payment of such in- 
heritance tax, there shall be created a sinking 
fund of not less than $1000.00 nor more than 
$2500.00 per year, in discretion of my Executors, 
for the purpose of retiring and paying off the 
mortgage debt created and existing against said 
Lot numbered 1 Block numbered 212. 

Sixth: I will and direct that said Lot num- 
bered One (1) in Block numbered Two Hun- 
dred and Twelve (212), Portland, Oregon, shall 
neither be mortgaged, partitioned, sold, or oth- 
erwise encumbered by my devisees except for 
the improvement of the same, until the expira- 
tion of twenty-five (25) vears from the date of 
my decease, and the devises to my said son 
Henderson Brooke Deady, and to my grandsons, 
Matthew Edward Deady and Hanover Deady, 
contained in items three and four hereof, are 
upon the express condition that said property 
shall not be disposed of or encumbered during 
the period aforesaid. Provided, however, that 
said real property may be encumbered by mort- 
gage to renew the present mortgage, or such 
portion thereof as may from time to time remain 
unpaid. 

Seventh: That in the event my son Hender- 
son Brooke Deady die without issue, the undi- 
vided two-thirds of Lot numbered 1 in Block 
numbered 212, shall vest in my grandsons here- 
inbefore named, and I give and devise the same 
to my said grandsons. [33] 
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Highth: I authorize and permit my son Hen- 
derson Brooke Deady, if he so elects to do, to 
bequeath by last Will and Testament to his 
wife, (if he then has a wife,) the income that 
would have been derived by him if living, from 
the two-thirds of Lot 1 Block 212, City of Port- 
land. Such bequest to continue only during the 
life time of the widow of said Henderson Brooke 
Deady. 

Ninth: The monthly payments directed to he 
made to my grandsons, and the residue of in- 
come directed to be paid to my son Henderson 
Brooke Deady, provided for in Item Fifth of 
this Will, shall continue for a period of ten 
years after my death, and thereupon and there- 
after the net income derived from said Lot 1 in 
Block 212 of the City of Portland, shall follow 
the title and ownership of said real property, 
and shall be distributed, two-thirds to my son 
Henderson Brooke Deady, and the remaining 
one-Third to my two grandsons, subject to the 
payment of the legacies bequeathed to Mary F. 
Deady and Marve Thompson Deady, in said 
Fifth item specified. It is my wish that my 
executors provide out of the residue of the 
income bequeathed to my son, Tenderson 
Brooke Deady, in Item Fifth, funds at their 
diseretion, to further any legitimate or worthy 
ambition or aim, other than business ventures, 
which my erandsons Matthew Paul and Han- 
over or either of them, may undertake or enter- 
tain. 
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Tenth: I give, devise and bequeath to my 
son Henderson Brooke Deady, that certain par- 
cel of real estate situated and being in Moun- 
tain View Park heretofore conveyed to me by 
my son Edward Nesmith Deady. 

Eleventh: I give and bequeath to my grand- 
son Hanover Deady my law library. 

Twelfth: All the rest, residue and remainder 
of the property of which I shall be seized, of 
whatever nature and wheresoever situated, I 
give, devise and bequeath to my son Henderson 
Brooke Deady and to my grandsons Matthew 
Edward Deady and Hanover Deady; to Hen- 
derson Brooke Deady the undivided two-thirds 
thereof, and to Matthew Brooke Edward Deady 
the undivided one-sixth thereof, and to Hanover 
Deady the vemainine undivided one-sixth 
thereof. 

Lastly: JI hereby nominate and appoint my 
son Henderson Brooke Deady, and my friend 
Joseph Simon, of Portland, Oregon, to be the 
Executors of this my last Will and Testament, 
and also Trustees to manage my estate, and I 
direct that no bond or security shall be required 
of them as such Executors or Trustees. I also 
direct that in the event of the death, resigna- 
tion or disqualification of all of my said Execu- 
tors, and Trustees herein named, the Security 
Savings and Trust Company, of Portland, Ore- 
gon, shall then complete the execution of said 
Estate, and serve as T'rustee thereof. 
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I hereby revoke all former Wills by me at 
any time made. [34] 


In Witness Whereof, I have hereunto set my 
hand and seal this the 29th., dav of July, A. D. 
1920, at Portland, Oregon. 

(Signed) Luey A. H. Deady (Seal) 


The above instrunent of writing was signed 
by Lucey A. H. Deady, the Testatrix therein 
named, in the presence of us, who at her re- 
quest and in her presence, and in the presence 
of each other, have subscribed our names as wit- 
nesses thereto. 


(Signed) Chester V. Dolph 
Residing at Portland, Or. 
(Signed) J. V. Beach 
Residing at Portland, Or.’’ 


The complaint sets out certain salient facts which 
are outlined below. Lucy A. H. Deady made this 
will in 1920, at which time she was owner m fee 
simple of the real property in question. She died 
August 29, 1923. Henderson Brooke Deady married 
Charlotte Howell Deady and died without issue May 
28, 1933. His wife died July 12, 1935, Plaintiff is 
her son and heir. The estate of Luev A. FI. Deady 
was closed March 6, 19386. The Bank has been act- 
ing as sole trustee by substitution after the death 
of the two trustees named in the will. 

In the construction of a will dealing with realty 
situate in Oregon, the federal court must follow 
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rules of property established by the highest court 
of that state! If the Supreme Court of Oregon 
have not spoken, then the federal court must, in the 
determination of the instant ease, follow the prin- 
ciples which the state court would have applied if 
the cause had been presented there.? Great weight 
has been given in all opinions [35] bv the Supreme 
Court of Oregon to the statutory rule that the pole- 
star of interpretation of a will is the intention of 
the testator.’ The various canons of construction 
apphed at common law or in other jurisdictions 
have, on that account, been less rigidly followed in 
this state, despite the theory that canons furnish a 
formalistic guide to the intention of the testator 
where it 1s not clear from the context. For although 
the language of a testament is usually not that of 
the testator, but rather that of a technical draughts- 
man which may not reflect the actual intent of the 
maker, all the context of the document is consid- 
ered* by that court to find the intention reflected by 
the artifical language.” The canons are often dis- 


1. Clarke vs. Clarke, 178 U. 8S. 186. 191; Barber 
vs. Pittsburg, Fort Wayne & Chicago Railway Co., 
16 U.S: 83. 

2. Erie Railway Co. vs. Tompkins, 304 U. 8. 64. 

3. Oregon Code 1930, Sec. 10-531; Stubbs vs. 
Abel, 114 Ovegon, 610, 619; Love vs. Walker, 59 
Oregon, 95, 107; Bilyeu vs. Crouch, 96 Oregon 66, 69. 

4+. Bilyeu vs. Crouch, supra, 69; Gildersleeve vs. 
Lee, 100 Oregon, 578; Fields vs. Fields, 189 Oregon, 
41; Rose City vs. Langloe, 141 Oregon, 242, 244; 

5. See Stubbs vs. Abel, supra. 
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cussed, but generally an attempt is made in each 
instance to discover from indicia the actual inten- 
tion of the maker. 

The intention of the testatrix in the will at bar 
is not clear, except in certain features. She un- 
questionably intended to control her property for 
a long period of time after her death. However, 
she also intended to give specific items of the prop- 
erty to her sons and grandsons, subject to this 
control. 

The third subdivision of the will Mas. Deady 
gave two-thirds of Lot No. 1 to Henderson Brooke 
Deady. By the fourth paragraph she gave the re- 
maining one-third of Lot 1 to Matthew Edward 
Deady and Hanover Deady. The gift to Henderson 
Brooke Deady is ‘‘subject to the conditions, pro- 
visions and charges thereon hereinafter made’’, and 
that to Matthew Edward Deady and Hanover Deady 
is ‘‘subject to hike conditions, provisions and charges 
thereon’’. The words of gift in each of these two 

[36] 
separate devises are couched im similar language 
and should be given like effect as to the tine of the 
investment of the respective devisees with title and 
as to the character of the mterest eiven. Tt must 
be concluded as to each parcel the testatrix was 
intending to convey a fee title,’ and that. the 


. 


language conveying this intention is direct and posi- 


6. ‘‘Heirs”’ or other words of mheritance are not 
necessary to convey an estate in fee simple. Oregon 
Code 1930, Sec. 63-105; See Palmateer vs. Reid, 121 
Oregon, 179, 184, 185. 
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tive. The fee in each instance was subject to the 
stipulations expressly mentioned which now must 
be discussed. 

In Oregon, by interpretation of a statute,’ rein- 
forced by the common law rule, where an estate in 
fee 1s given in one clause of a will in clear and ex- 
pheit terms the interest which the devisee thus 
obtains cannot be taken away or diminished by any 
subsequent vague or general expression of doubt- 
ful import or by any inference deducible therefrom 
that may be repugnant to the estate given.* It must 
then be coneluded that the ‘‘conditions, provisions 
and charges’’ were mentioned, not for the purpose 
of diminishing the fee title expressly given in 
either mstance, but for the purpose of subjecting 
that title to the ‘‘charges’’ contained in the fifth 
subdivision, to the ‘‘provision’’ also contained in 
that item for the creation of a sinking fund to pay 
a mortgage on the real estate, and to the ‘‘condi- 
tion’ contained in the sixth subdivision to the effect 
that ‘“‘the devises to my said son Henderson Brooke 
Deady and to my grandsons Matthew Edward Deady 
and Hanover Deady contained in items three and 
four thereof are upon the express condition that 
said property [37] shall not be disposed of or en- 
cumbered during the period” of twenty-five vears. 


7. Oregon Code 1930, See. 10-528; Imbrie vs. 
Hartrampf, 100 Oregon, 589, 595; Irvine vs. Irvine, 
69 Oregon, 187, 190. 


8S. Friswold vs. United States National Bank of 
La Grande, 122 Oregon, 246, 251. 
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Nothing is said about other disposition of the title 
on any contingency whatsoever.’ If there had been, 
the fee given to the grandsons would not have been 
subjected to a like limitation because their title 
was absolute. These clauses have no reference what- 
ever to the seventh paragraph which carries a fur- 
ther disposition relating to the portion given to 
Henderson Brooke Deady alone. The inference to 
be drawn from the language so far considered is 
that a fee simple absolute was given to each parcel 
at the time of the death of Mrs. Deady, subject 
only to these stipulations so specifically mentioned. 
The contest here arises because of this seventh 
item of the will, which is imbedded among a series 
of provisions relating to the disposition of the im- 
come from the real property and not to the title 
and at a point where one might expect a clause 
dealing with the disposition of the mcome upon 
the death of her son. This clause reads as follows: 
‘“That in the event my son Henderson Brooke 
Deady die without issue the undivided two- 
thirds of Lot numbered 1 in Bloek numbered 
212, shall vest in my grandsons hereimbefore 
named, and I give and devise the same to my 
said grandsons.’’ 


9. See Stubbs vs. Abel, supra, 633. The clause was 
‘subject to such disposition as I may hereinafter 
inake of any portion thereof.’’ If the reference to 
the provisions of the seventh paragraph of the will 
were (lirect and positive, the rule as to cutting down 
the fee would be weakened in application. 
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If this provision had been elear and direet and 
made the fee given to Henderson Brooke Deady 
determinable on some event in the future, full effect 
would have been given to it, notwithstanding the 
language of clause three.'® The draughtsman could 
have easily framed the wording so as to remove all 
doubt. As the will reads now, however, the con- 
struction is doubtful [88] in three respects, (1) 
whether the fee was to be eut down, (2) when the 
devise over was to take effect, (8) whether definite 
or indefinite failure of issue was meant. 

The first question as to whether the fee was to be 
eut down is cardinal. The indications from the first 
paragraphs are strongly that it should not be and 
that the son was vested with fee simple title, as 
has been noted. 

The position of this elause and the language 
thereof do not make a contrary intent clear, but 
serve only to introduce confusion. Controversies 
innumerable have been waged over the words ‘‘clie 
without issue’. The construction thereof has 
changed according to time, the jurisdiction, the 
statutory background and public pohey during the 
last one hundred fifty years. The task devolves 
upon this court, then, of fixing a date of distribu- 
tion as to this particular interest in the real prop- 
erty and of determining whether an executory de- 
vise based upon that date of distribution can be 


10. See Imbrie vs. Hartrampf, supra, 598, 601; 
Stubbs vs. Abel, supra, 631-2. Rowland vs. Warren, 
10 Oregon, 129, 131. 
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earried out in view of the public policy of the state 
of Oregon. In this phrase there are the second and 
third potential foundations for controversy, the 
effective time of death and the meaning of ‘‘issue’’. 

As to the effective time of death, it is possible 
that a testator may have meant the gift over to 
take effect on ‘‘death at any time” of the first 
donee. Again, the maker of the will may have so 
designated an ‘‘intermediate date’’ that the gift over 
would take effect, if at all, dependent upon an 
event which might happen after the death of the 
maker, but not necessarily after the death of the 
primary donee. Finally, the testator may have 
meant that the devise should take effect, as a “ 
stitutional’’ eift, upon the happenimg of an event 
before his own death cr not at all. 

As to the third potential controversy, the Oregon 
Supreme Court has apparently adopted the rule 
that an executory devise [89] based upon indefinite 
failure of issue is void.'' If, then, that court would 
construe the words ‘‘died without issue’ to mean a 


sub- 


hmitation based upon an ‘‘indefinite failure of 
issue’? as do many American courts, where no sta- 
tute controls, the gift over to the grandsons would 
be avoided. 

A gift to ‘“‘issue’’ is usually construed to include 
all of the lineal descendants of the ancestor. Death 
without issue at common law was construed to mean 


664 


an ‘‘indefinite failure to issue’’ 


until the rule was 
changed by statute of England in 1837. The common 


11. Imbne vs. Hartrampf, supra, 599. 
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law rule was followed generally in the United States 
up until about 1850, when statutes construing these 
words, to import ‘‘definite failure of issue’’, were 
adopted in many states, and in some states the same 
result was reached by judicial construction.'* In a 
few jurisdictions where there is no statute, the com- 
mon law rule is still adhered to,'* although violent 
criticism of the doctrine and its introduction on 
American soil has been made.'” In some states, of 
which Oregon is one, a grant of a fee tail is con- 
strued as a fee simple. 

An executory devise based upon an ‘‘indefinite 
failure” is, generally speaking, void. To escape 
this common law construction of these words as in- 
porting ‘“‘indefinite failure of issue’’, many Amer- 
wan courts adopted the device of construing ‘‘die 
without issue’’ to mean the death of the primary 
donee in the life of the testator and the gift over 
as ‘‘substitutional’’ in character. [40] Therefore, if 
the first taker outlived the testator, he took in fee. 

These shifting principles and the application 
thereof in Oregon, with great emphasis upon the 


12. Warren, “‘Gifts Over On Death Without 
swe a9 Vale Ean lommaloo2: 


13. Moore vs. Moore, 51 Kentucky, 651. 


14. Huxford vs. Milligan, 50 Indiana, 542; Mez- 
eantile Trust Co. vs. Adams, 95 Arkansas, 333; Me 
Carthy vs. Walsh, 123 Maine, 157. 


1d. “The Abelition of Estates Marl” S2amey ireinia 
Law Review, 286; Warren, “Gifts Over On Death 
Without Issne’’, supra, 342; ‘Definite and Indef- 
mite Failure of Issue’’, 6 Columbia Law Review, 
175, 182. 
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intention of the testator if it can be otherwise dis- 
covered, lay the foundation for construction. With- 
out decision that this phxvase imports an ‘indefinite 
failure of issue’’ in this jurisdiction, attention will 
be directed to the second point and an effort made 
to solve the problem of date of distribution with 
reference to the death of Henderson Brooke Deady. 

There are many jurisdictions of the United States 
where the seventh clause of the will would be con- 
strued to mean that the fee title vested m Hender- 
son Brooke Deady would pass on his death, when- 
ever that occurred, to the grandsons, if no other 
intention were expressed as to this by the will." 
In Oregon, no canon of construction is closely fol- 
lowed and there is no clear expression that sueh 
rule ever would be apphed. An attempt would be 
made to discover the intent from the context. The 
Oregon decisions can not be reconeiled on any other 
basis. In Rowland vs. Warren, supra, the court 
held a purchaser from a devisee who died leaving 
ehildven, under a will which provided for an execu- 
tory devise over, 1f she died without children, took 
a fee simple title. In Bilveu vs. Crouch, supra, there 
was a life estate to A, remainder to B and the heirs 
male of his body, in default of male children to the 
daughters of the testator, and in default of issue to 
the sisters of B. The court disregards the fact that 
what is dealt with is a remainder after a life estate, 

IOP Mitton vei sdboLitune a2 U. S. 5269520: 


Boshell vs. Boshell, 218 Alabama, 320; Briggs vs. 
Hopkins, 103 Ohio State, 321. 
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and holds the [41] intention of the testator was to 
give the fee to the sisters in case of death of B 
without children. Although the present question is 
discussed it is clear the facts were not such as 
called for appheation of any prineiples involved 
here,'' sinee there was a precedent life estate, and 
the court determines from the compheated language 
of the limitation that B was to take the fee if and 
only if he had heirs of his body. 


Ww 


Imbrie vs. Hartrampf, supra, is very similar in 
its facts and the provisions of the will to the case 
at bar. There a gift of a fee to Ralph was followed 
by a restriction on alienation until the devisee ar- 
rived at forty vears of age, coupled with an execu- 
tory devise on breach of condition. There were de- 
vises of fee title to other lands to others and a 
residuary devise. In a separate paragraph there is 
a provision that if any devisee ‘‘die without leaving 
lineal descendants, children or grandehildren”’ then 
his share should be equally divided. The testator 
died in 1897. In 1920, after Ralph had attained the 
age of forty without violating the restriction against 
alienation, the court held he could convey fee simple 
title. 

The devise is ‘‘in full of any indebtedness’’ from 
testator to Ralph. This is probably evidentiary of 


17. Buchanan vs. Schulderman. 11 Oregon. 150 
and Love vs. Walker, supra, each dealt with a re- 
maimder over after a life estate, and in each in- 
stance the court attempted to discover actual inten- 
tion of the testator from the context. 
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an intention to convey the fee. But no distinction 
between the ease there and that at bar can be drawn, 
because the intent to give the fee is as clearly 
indieated here. The court found against the ‘‘death 
at any time’’ rule upon a situation quite compar- 
able to that at bar. In so doing, the court quoted 
from Britton vs. Thornton, supra, apparently [42] 
with the idea that sinee the condition against ahena- 
tion had expired the excerpt was appheable and 
supported the ‘‘mtermediate date’? of expiration 
which had been fulfilled. The court had theretofore 
expressed a decided preference for the ‘‘substitu- 
tional rule’’ and had mdicated that it should be 
appled to the situation. The meat of the decision 
is that such a situation indicates a testamentary 
intent to give a fee simple absolute and repudiates 
the ‘‘death at any time”’ doctrine as applied to sueh 
The coneurring opinion finds the imtent to 
give absolute title but avoids the executory devise 
for a violation of the rule against perpetuities. 
Great weight is here laid on the fact that the pos- 
sible intermediate date had been fulfilled. 

The present will contains less context to indicate 
that death of Henderson Brooke Deady ‘‘at any 
time” was fixed in the mind of the testatrix as the 
date of investment of complete title than does Im- 
brie vs. Hartrampf, supra. [f Henderson Brooke 
Deady had outlived the period of twenty-five vears 
from the death of the testatrix and all the other 
“conditions, provisions and charees’’ had been ful- 
filled, then the case would fit exactly into the situa- 


facts. 
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tion in the Imbrie case. The Oregon court then 
would have held that he took a fee and it would not 
be necessary to determine what the effective date 
should be, whether in accordance with the ‘‘sub- 
stitutional’’ or ‘intermediate date’’ doctrine. 

In this connection, as to the fees granted re- 
spectively to the son and grandsons, the restric- 
tion on alienation for a period of twenty-five vears 
seems to imply a complete control in the respective 
devisees after that period, at least. So far at least, 
the cases are similar. 

The fees given to the son on the one hand and 
the grandsons on the other should be regarded to- 
gether in order [43] to fix the point of complete 
investment. Neither should be eut down by constiue- 
tion. Each fee is subject to the same ‘‘conditions, 
provisions and charges’’. Henderson Brooke Deadvw’s 
death is mentioned only once in connection with 
the devolution of the fee and that instance is in 
the disputed clause seven, itself. 

In the clauses relating to the income, it is set 
forth in item five that a certain distribution is to 
be made ‘‘during the lifetime of my son Henderson 
Brooke Deady’’, but this is contradicted by the 
later limitation of that particular distribution to 
ten years, and the provision that Henderson Brooke 
Deady could by will continue the same part of the 
income to his widow. This carried on the distribu- 
tion for a period beyond the death of Henderson 
Brooke Deady and beyond the twenty-five years. 
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It is to be noted that it is claimed that the will 
of Henderson Brooke Deady, whereby he transfer- 
red his interest in the income to his widow for life, 
was a construction of the will by him. But the por- 
tion which he bequeathed under this power was 
only the income. Apparently, he acquiesced in the 
twenty-five year restriction on ahenation and he- 
lieved his widow would receive the income only if 
he bequeathed it to her. It 1s certain he aecepted 
the restriction on alienation during his hfetime, 
but that acceptance would not validate the restric- 
tion as matter of law. It seems clear the testatrix 
intended to recognize the devolution of this portion 
of the income, whether by incorporation by reference 
before her death or as a strict exercise of power 
after her death. Whether valid or not is a different 
question. Unquestionably, she intended the income 
to be distributed for twenty-five years, wherever 
the fee reposed. [44] 

The fee given to the grandsons was to be enjoyed 
by them upon terms which had no relation to the 
death of Henderson Brooke Deady. This is a con- 
vineing argument toward the conclusion that the 
fee given to Henderson Brooke Deady was upon 
the same terms. The full enjoyment of the fees re- 
spectively relate only to the ‘‘conditions, provisions 
and charges’* and are expressly conditioned upon 
the twenty-five year period. 

Mis. Deady contemplated the death of her son 
during this period, because in the clause appomting 
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the trustees she made provision for the carrying 
on of the trust after his death, although he was 
appomted as a trustee. Again this clearly points 
to the twenty-five year period which is the out- 
standing feature of the will. 

In arriving at the conclusion that the death of 
Henderson Brooke Deady ‘‘at any time’’ was not 
contemplated by the testatrix as the period of dis- 
tribution of the property allocated to him, the 
proposition is foreshadowed that there may have 
been some other date after her own death when 
she desired the son to come into full enjoyment, 
or an executory devise to take effect. 

Where a gift of a fee with an executory devise 
over upon death of the first taker without children 
is postponed by an estate for life** or for years,’ 
or by any other provisions wlich prevents the gift 
from having full effect,*’ the full enjoyment of the 
fee or the taking effect of the executory [45] devise 


18. Flores vs. DeGarza, 44 Southwestern (2d), 
909, Tex. Comm. App. 1932; Matter of Farmer’s 
Loan & Trust Co., 189 New York, 202; Scanlin vs. 
Peterson, 105 Connecticut, 308; Booth vs. Eberly, 
124 Maryland, 22. 


19. Ensminger vs. Grimes, 201 Kentucky, 494. 


20. In re Vizelich’s Estate, 12 Pacifie (2d), 992, 
rehearing.18 Pacific (2d), 773 (Cal. App.) ; Howard 
vs. Howard’s Trustee, 212 Kentucky, 847; Gertig 
vs. Wells, 100 Maryland, 93; Boynton vs. Boynton, 
266 Massachusetts, 454; Patterson vs. Madden, 54 
New Jersey Equity, 714; Van Tilburg vs. Martin, 
120 Ohio State, 26. 
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is dependent upon this date, according to the deeci- 
sions of many jurisdictions. 

This doctrme is a corollary of the principle 
widely accepted that an ‘‘intermediate date’’ be- 
tween the death of the testator and the death of the 
fee donee without ehildven at any time will be se- 
lected, unless the will indicates a contrary inten- 
tion. This later proposition steers between Seylla 
and Charybdis. It does not prevent the person to 
whom the fee was given from enjoying it durimeg 
his lifetime. On the other hand, it avoids the ‘‘sub- 
stitutional’’ rule which is criticised because of the 
fact that this interpretation was historically adopted 


66s 


for the purpose of avoiding the ‘‘indefinite failure 
of issue** construction. All in all, the wishes of most 
testators are best interpreted by choosing an ‘‘inter- 


el 


mediate date’’. 


21. In Britton vs. Thornton, supra, it is said: 

‘‘When indeed a devise is made to one person 
in fee, and ‘in case of his death’, to another in fee, 
the absurdity of speaking of the one event which 
is sure to occur to all living as uncertain and con- 
tingent has led the courts to interpret the devise 
over as referring only to death in the testator’s 
lifetime. * * * But when the death of the first taker 
is coupled with other circumstances which may or 
may not ever take place, as, for instance, death 
under age or without children, the devise over, un- 
less controlled by other provisions of the will, takes 
effect, according to the ordinary and literal meaning 
of the words, upon death, under the circumstances 
indicated, at any time, whether before or after the 
death of the testator.”’ 

The Oregon Supreme Court has quoted this case 
but has not followed it, since the decisions have 
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Oregon has not squarely accepted either phase 
of this rule but it is probable that the tendency 
would be to follow the results, which would be ob- 
tained by the application of either. 

In Shadden vs. Hembree, 17 Oregon, 14, the court 
found that the testator gave a fee to his son Henry 
L. Hembree subject to the control of the widow 
over the property until [46] her remarriage or her 
death, but if both the widow and the gon died before 
the son became twenty-one years of age, then to 
a newphew Frank M. Shadden. The testator died 
in 1876. The newphew died in 1879. The widow died 
im 1880, without remarriage. The son died in 1884 
before he arrived at the age of twenty-one. The 
writer of the opinion adopted by the court says: 
“Tf L am correct in the view that Lycurgus Hem- 
bree (the testator) intended that the property im 
question should go to Frank M. Shadden only in 
the event that Henry L. Hembree died during the 
life of his mother, and that Shadden should be 
living at the time of the occurrence, then the con- 
tingency upon which the limitation over was made 
to depend never happened; * * *’’. The court picks 
this intention out of the will. But the court held 
that the son took a fee on the mother’s death. In 
other words, when his enjoyinent of the property 


been controlled by the intention of the testator. See 
Bilyeu vs. Crouch, supra; Love vs. Walker, supra; 
Kaser vs. Kaser, 68 Oregon, 153; Rowland vs. 
Warren, supra, Dnbrie vs. Hartrampf, supra. 
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Was complete, he took the fee, and the executory 
devise failed even though he did not live to be 
twenty-one. Although the court goes roundabout 
to arrive at tlis conclusion, there is httle doubt 
that the correct date of distribution was chosen. 
This case furnishes a clear precedent against the 
existence of the ‘‘death at any time” rule in this 
state, where the testator has not expressly set out 
such an intention. 

The dissenting opimion in Love vs. Walker, su- 
pra, construes the will as creating a trust which 
was to be fulfilled within ten vears after the testa- 
tor’s death, and as creating a fee simple deter- 
minable at that date ‘‘without lawful issue born 
alive and living at the time of his death’’. But the 
majority as above noted held that the codicil re- 
duced the estate to one for hfe, so that this doc- 
trine was not adopted by the court. 

In the will under construction, however, a fee to 
Henderson Brooke Deady is given subject to cer- 
tain “‘conditions, provisions and charges’’. Unless, 
therefore, a clearly valid ‘‘intermediate date’’, con- 
sistent with these limitations can be [47] found, no 
devise over should be given effect, but the primary 
he fees were given to 


grant should be absolute. T 
the son and the grandsons, respectively, upon ex- 
press condition agaimst alienation for twenty-five 
vears. If the title so passed to the sons and the 
erandsons, respectively, at the death of Lucey 
Deady, then this fetter could be stricken off by the 
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holder of the title.**? A restriction on alienation has 
nothing necessarily to do with the rule against 
perpetuities. However, the courts apply the same 
limitations to such a provision if extended over 
what is considered an unreasonable period of 
time.** While, therefore, the mere restriction upon 
alienation would not affect the title, a period for 
taking effect of an executory devise would be lim- 
ited under the rule against perpetuities.** 

The Supreme Court of Oregon has held that 
where a restriction on alienation is imposed upon 
a fee title, during the entire life of the first taker, 
an executory devise dependent upon breach of this 
condition subsequent is void.** In the will here 
under consideration the restriction was for a period 
of twenty-five years by express condition subse- 
quent. The devise over does not take effect upon 
breach of the restriction, but upon death without 
issue. However, the express condition against aliena- 
tion and the limitation over on death without issue 
are mutually interdependent. ‘The [48] context 
makes it improbable that Lucey A. H. Deady in- 
tended to deprive Henderson Brooke Deady of the 


22. Closset vs. Burtchaell, 112 Oregon, 585. 

23. Gray, Perpetuities, Sec. 118a; Pulitzer vs. 
Livingston, 89 Maine, 359, 363; Colonial Trust Co. 
vs. Brown, 105 Connecticut, 261, 279. 

24, Friswold vs. United States National Bank 
of LaGrande, supra. The position is foreshadowed 
by the dissenting opinion in Imbrie vs. Hartrampf, 
supra. 
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full enjoyment of the fee during Is hfe, although 
she desired to keep control for a long period. If 
he had outhved the twenty-five period of restric- 
tion and come into full enjoyment, he would have 
taken the fee title, as above noted. If he died prior 
to that date, the restriction against alienation would 
have fettered him durmg his entire life, and in any 
event might have denied him freedom of action for 
a period beyond which a restriction on alienation 
would be upheld. Since Henderson Brooke Deady 
took a fee upon the death of the testatrix, restricted 
by the express condition against alienation, which 
is void, an exeeutory devise dependent either upon 
his death without issue during the time when this 
condition fettered enjoyment or after the expira- 
tion of the unreasonable period of twenty-five years 
would be void. 

If, then, a strict application of the rule against 
perpetuities were made or the rule against unrea- 
sonable restriction on alienation affecting the devo- 
lution of title, the executory devise of this will is of 
no validity. The rule against perpetuities deals only 
with the vesting of estates and not with the en- 
jovment thereof. But an executory devise which 
may possibly not vest for a period over twenty-one 
vears is void. This executorv devise does not de- 
pend on lives in being but upon an arbitrary twenty- 
five year period. The time so limited, plus the ex- 
press condition subsequent as to alienation for the 
period, prevent the devises over to the grandsons 
from taking effect. 
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The Court, however, does not necessarily hold 
that the [49] executory devises to the nephew are 
invalid upon these principles. The search was prose- 
cuted for a valid ‘‘intermediate date’’ after the 
death of the testatrix without going to the extreme 
of holding the death of Henderson Brooke Deady 
‘sat any time’ satisfied the intention. | 

As noted above, the most probable date of full 
enjoyment of the fees given respectively to the sons 
and grandsons was the end of the twenty-five year 
period during which Mis. Deady did not desire this 
Lot One sold or mortgaged. The full enjoyment was 
circumscribed by ‘‘express condition’’ to that effect 
as to each parcel thereof. 

No other ‘‘intermediate date’’ is possible. The 
death of Henderson Brooke Deady is not contem- 
plated as the date of taking effect of the executory 
devise as has already been shown. Even if the lives 
of all those who had legacies charged against this 
parcel outlasted the twenty-five years, they might 
each have died and so the rule would still take 
effect. But a reading of the document convinces the 
court that the twenty-five year date was controlling 
of all other factors. The period of ten years is un- 
questionably so controlled and simply provides for 
a different distribution of the income. 

The question of whether there was a valid trust 
arises here, but does not affect the solution.” If title 
in fee was given to the trustees, the trust did not 


25. Closset vs. Burtchaell, supra. 
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end with the death of Henderson Brooke Deady, 
because there is a provision for continuance by the 
Bank afterward. The same difficulties as to the 
period of distribution by the trustees arise. Here 
the twenty-five year period stil] is controlling. An 
executory [50] devise dependent upon the fee given 
to trustees for twenty-five years would be invalid. 
If these trustees took an estate for years, the re- 
sult would be the same, because an executory de- 
vise could not take effeet thereafter.’ The court 
construes the will, however, as providing trustees 
to manage the estate, build up a trust fund and 
to pay out the income in accordance with the di- 
rections thereof for a period of at least twenty-five 
years. 

If this conclusion is correct, the limitation upon 
the income had no effect upon the devolution of the 
title. The clause of restrant on alienation considered 
as such is not effective as against the son and grand- 
sons, as holders of the fees of the different parcels. 
But there is, then, no criterion as to an “interme- 
diate date”’ for taking effect of the executory devise, 
except the time when the respective devisees would 
have come into full enjoyment under the express 
condition. 

The twenty-five year period, then, is the sahent 
factor of the will. The court thus arrives at the 
conclusion that no valid ‘intermediate date” can 
be chosen which will give validity to the executory 


26. See In re Johnston, 185 Pennsylvania, 139. 
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devise. The fee was given. A like fee was given the 
grandsons. The ‘‘eonditions, provisions and charges”’ 
do not affect the passing of title. The fee should 
not be cut down, except by a clear expression. There 
is no clear expression as to an intermediate time 
for the taking effect of the executory devise. Wheth- 
er this time be chosen as the time when distribution 
of the particular property was to be made, or the 
time when the trustees were to go out of control 
or when the son and grandsons were to [51] receive 
the full enjoyment of the respective fees, the result 
is the same, the executory devise would be invalid. 
If this, then, were the expressed intention of the 
testatrix, effect could not be given to it, since the 
intent offends a rule of public policy.” 

The rule, formerly supported by the heavy weight 
of authority and still by respectable modern deci- 
sions** in the United States, affords a method of 
carrying out the main intention of the testatrix. 
Such decisions rule that where a fee is given to be 
determined upon ‘‘death without issue’’, that in the 
absence of an expression of a contrary intention 
in the will, if the original donee outlive the testator 
he takes in fee simple absolute; if he ‘‘die without 
issue’’ during the lifetime of the testator, the gift 
over takes effect by way of substitution, but not 
by executory devise. 


27. Closset vs. Burtchaell, supra, 601. 

28. In re Gulstine’s Estate, 166 Washington, 
325; Will of Caldwell, 205 Wisconsin, 587; Hull vs. 
Hull, 101 Connecticut, 481. 
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‘The existence of this doctrine in Oregon has been 
demed by implication?’ and by implication affirmed” 
by the Supreme Court of the State. But the inten- 
tion in this particular will to give the fee is clear. 
Henderson Brooke Deady was obviously the fa- 
vorite son. Another portion of the property is 
given him in fee simple. He is named as the prin- 


20) 


cipal legatee. He is one of the residuary legatees. 
He is chief devisee of the income. He is a trustee 
under the will. The creation of the trust to pay off 
the mortgage was an attempt to assure Henderson 
Brooke Deady of an estate clear of indebtedness at 
the end of a period of time which [52] the law holds 
unreasonable. But it gives no indication that he was 
not to have fee title. 

The Oregon court have not construed the words 
“die without issue’? to import ‘‘indefinite failure of 
issues’’, and the probabilities are will never do so. 
Since the state was not created until 1859 and the 
older constructions were then passing away, it 
would seem anomalous in a jurisdiction where en- 
tailed estate have never been recognized to do so. 
But the judges of the common law so held,*? and 
earlier there might have been a tendency to follow 
the majority of American precedent. The tendency 


29. Bilyeu vs. Crouch, supra; Rowland vs. War- 
ren, supra. 

30. Imbrie vs. Hartrampf, supra. 

31. Oregon Laws, 1843, page 100; Oregon Con- 
stitution, Article XVIII, Sec. 7; Rowland vs. War- 
ren, supra, 129; Barber vs. Pittsburg, Fort Wayne 
& Chicago Railway Company, supra, 83. 
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of the court at present, would be to examine the 
context of the will and seek a guide to the meaning 
of the testatrix. If the search for a definite expres- 
sion failed or the express desire might be against 
public policy, the court would avoid the conse- 
quences of a holding that these words imported 
‘Ondefinite failure of issue’’ by use of the ‘‘substi- 
tutional rule” where, as here, the intent to give a 
fee to the first taker is clearly expressed. The ecar- 
dinal factor of the imtention of the testatrix would 
thus be earned out. The preference for early vesting 
of estates delineated by the decisions of the Oregon 
court would have its effect. The rule against cutting 
down a fee given in an early clause of a will has 
compelling influence and would be thus carried 
out. If the court looked at the clause as an attempt 
to create a fee tail in Henderson Brooke Deady the 
eonstruction would be the same.*” [53] 

Argument is made that the words ‘‘subject to”’ 
i the third elause prevent this construction, but 
the court has already noted that the seventh item 
was not thereby referred to. It is also said that 
the word ‘‘vest’’ in the seventh item refers to a 
time after the death of the testatrix, but inasmuch 
as this word is used im connection with the phrase 
‘“‘T give and devise’’, it seems more reasonable, all 
other things being equal, to refer them to the date 
of the death of Mis. Deady.** 


32. Fee tail abolished in Oregon, Sec. 63-105, 
Oregon Code 1930. 


33. See Fowler vs. Duhme, 143 Indiana, 248. 
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The will of the testatrix can be carried out by the 
appheation of this doetrine. She intended Hender- 
son Brooke Deady to have a fee. She intended 
this fee to be subject to the ‘‘conditions, provisions 
and charges’’ set out. If this construction is carried 
out the fee will still be subject to these, so far as 
valid. She intended to control her property far 
mto the future. Therefore, a sale either during a 
period of twenty-five years by her sons or her 
erandsons would be contrary to her intention. But 
this desire to hold the property mtact cannot be 
carried out fully. The construction carries out the 
wil of the testatrix as far as possible. 

The suit is brought im time, as the point of attack 
is not the construction of the will or the recovery 
of the property, but an accounting for the income 
to which plaintiff claims to have been entitled since 
the death of his mother. 

The motion to dismiss is overruled. 


[Endorsed]: Filed December 1, 1939. G. H. 
Marsh, Clerk, By F. L. Buck, Chief Deputy. [54] 
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And afterwards, to wit, on the 31st day of Janu- 
ary, 1940, there was duly filed in said Court, an 
Answer to Amended Complaint in words and fig- 
ures as follows, to wit: [55] 


[Title of District Court and Cause. ] 
ANSWER 
The defendants answer the amended complaint 
herein as follows: 


First Defense 
The amended complaint fails to state a claim 
against the defendants, or any of them, upon which 
rehef can be granted, in that it fails to show that 
the plaintiff has any interest in the property in 
question. 
Seeond Defense 
The amended complaint contests the validity of 
the will of Lucey A. H. Deady, and said will was 
admitted to probate more than one yeay prior to 
the commencement of this suit. 


Third Defense 
Any right of action set forth in the amended 
complaint did not accrue within the ten years next 
preceding the commencement of this suit. 


Fourth Defense 
. le 
Defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations contained in Paragraph I of the 
amended complaint. 
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Admit the allegations contained in Paragraphs 
Meer awa TV. (56) 


ILI. 

Answering Paragraph V, admit that on August 
29, 1923, Luey A. H. Deady was scized in fee of the 
real property described in said paragraph; that she 
died on said date leaving the last will and testament 
of which a substantial copy is set out in said para- 
graph; that said will was duly and regularly proved 
and admitted to probate in the Circuit Court of the 
State of Oregon for Multnomah County on the 5th 
day of September, 1923, and Letters Testamentary 
were issued on the 15th day of September, 1923, to 
Joseph Simon and Henderson Brooke Deady as 
executors thereof, and administration of the estate 
was had thereunder; that said estate was closed on 
the 6th day of March, 1936, and The First National 
Bank of Portland, then the Executor thereof, was 
discharged : that the real property described im said 
paragraph constituted the major portion of said 
Lucy A. H. Deady’s estate, and at the time of her 
death was profitably leased for a long period of 
years and was yielding substantial revenue; and 
that said lease is, in a modified form, still in exist- 
ence and has a number of vears to run. Except as 
herein admitted, defendants deny the allegations 
contained in said paragraph. 
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we 
Admit the allegations contained in Paragraph VI, 
except as to the date of the Letters Testamentary, 
which date is 1933 instead of 1923. 


ve 

Answermeg Paragraph VII, admit that Charlotte 
Howell Deady died on or about the 12th day of July, 
1935. Defendants are without knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the remaining allegations contained in said para- 
graph. 

VI. 

Answering Paragraph VIIT, admit that there is 
a controversy between the plaintiff and the defend- 
ants herein involving, in part, the construction and 
legal interpretation of the will of Lucy A. H. 
Deady; that the plaintiff makes, among others, the 
claims and contentions set out in Subparagraphs 
(a), (b), (e), and (d); that the defendants con- 
tend that under the will of Luey A. H. Deady there 
was devised to [Lenderson Brooke Deady a defeasible 
fee estate in Lot 1, [57] Block 212, City of Portland, 
Oregon, subject to be defeated upon his death with- 
out issue, and a power of appointment to be exer- 
cised by him in favor of his wife as provided in the 
Kiehth Item of said will, and that upon the death of 
Henderson Brooke Deady without issue his said 
estate in said Lot 1, Block 212, was defeated and his 
widow, Charlotte Howell Deady, received only the 
interest created by his exereise of the power of 
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appomtment, and did not receive an estate of in- 
heritanece in said property. Except as herein ad- 
mitted, defendants deny the allegations contained in 
said paragraph. 


Vit. 

Answering Paragraph IX, adinit that Joseph 
Simon, surviving executor and trustee of the estate 
of Lucy A. H. Deady, died on the 14th day of 
February, 1985 (erroneously stated in the amended 
complaint to be 1934), and the defendant First Na- 
tional Bank was, on the 27th day of February, 1935 
(erroneously stated in the amended complaint to 
be 1934), appointed and qualified as executor 
thereof, and continued as such until the 6th day of 
March, 19386, when the estate of Lucy A. H. Deady 
was closed and said bank discharged as executor; 
that said bank ever since has managed and con- 
trolled said Lot 1, Block 212, and collected, received, 
and disbursed the income therefrom as trustee of 
said estate; that the plaintiff does not know the 
amount of money received by said bank from said 
property since the 6th day of March, 1936, and the 
disposition thereof; that a portion of said income 
has been, and is being, paid to the defendants Mat- 
thew Edward Deady and Hanover Deady by said 
bank; that plaintiff has made a demand upon each 
of the defendants for an accounting of the mcome 
and profits and for payment to lim of a share 
thereof; that the defendants have not rendered such 
an accounting or paid over to the plaintiff any part 
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of the income, and now refuse to do so, and deny 
that plaintiff has any right therein; and that the 
defendant bank intends to continue to manage and 
control said property and receive and disburse the 
rents and profits therefrom without paying any part 
thereof to the plaintiff. Except as herein admitted, 
defendants deny the allegations contained in said 
paragraph. 
VIII. 

Answering Paragraph X, deny that plaintiff is 

entitled to any remedy at Jaw [58] or in equity. 


Fifth Defense 
The Estate of Henderson Brooke Deady, through 
whom the plaintiff claims, has not been closed, and 
no order has been entered therein taking the right 
to possession of, or to the rents and profits from, 
Lot 1, Block 212, City of Portland, Oregon, from 
the Executor of the Estate of Henderson Brooke 
Deady. 
Sixth Defense 
The Estate of Charlotte Howell Deady, through 
whom plaintiff claims, has not been closed and no 
order has been entered therein taking the right to 
possession of, or to the rents and profits from, Lot 1, 
Block 212, City of Portland, Oregon, from the 
Executor of the Estate of Charlotte Howell Deady. 


Seventh Defense 
Lucy A. H. Deady, by the language used in her 
will, intended to give Henderson Brooke Deady only 
a defeasible fee in Lot 1, Block 212, City of Port- 
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land, Oregon, subject to be defeated in favor of 
Hanover Deady and Matthew Edward Deady by 
Henderson Brooke Deady’s death under the circum- 
stances under which it occurred. 


Eighth Defense 

Henderson Brooke Deady, Hanover Deady, Mat- 
thew Edward Deady, Joseph Simon (mentioned im 
the will of Lucy A. H. Deady), and the defendant 
The First National Bank, and Charlotte Howell 
Deady (inentioned in the will of Henderson Brooke 
Deady), and Robert FI. Strong, the Executor of the 
Estate of Henderson Brooke Deady, at all times con- 
strued the will of Luey A. H. Deady to mean, and 
said Luev A. H. Deady to intend by said will, that 
Henderson Brooke Deady, upon the death of the 
testatrix, received only a defeasible fee in Lot 1, 
Block 212, City of Portland, Oregon, subject to be 
defeated by his death without leaving issue. 


Ninth Defense 

Henderson Brooke Deady, from the death of Lucy 
A. H. Deady to the time of his own death, repre- 
sented to the defendants Hanover Deady and Mat- 
thew Edward Deady that Luev A. Tf. Deady, by her 
will, intended to and did give hin (Henderson 
Brooke Deady) only a defeasible fee in Lot 1, Block 
212, City of Portland, [59] Oregon, which would be 
defeated in favor of Hanover and Matthew upon 
Henderson’s death without leaving issue, and that 
under the will of said Lucy A. H. Deady he received 
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such an estate in said property, and that upon his 
death without leaving issue his interest in the prop- 
erty would go to them, subject to the power of ap- 
pomtment in favor of his wife given him in said 
will; and Henderson Brooke Deady intended them 
to act upon said representations, and they did act 
thereon to his benefit and their detriment. Hender- 
son Brooke Deady at all times acquiesced in that 
interpretation of the will, elected to accept that in- 
terest, and waived any other interest. And the Exec- 
utor of the Estate of Henderson Brooke Deady ac- 
cepted and acquiesced in that interpretation of the 
will of Luevy A. H. Deady. And Charlotte Howell 
Deady accepted, acquiesced in, and elected to take 
under that interpretation of Lucy A. H. Deady’s 
will. And the plaintiff is estopped to claim that 
Henderson Brooke Deady had any other or differ- 
ent estate or interest in the property. 


Tenth Defense 

From the death of Lucy A. H. Deady in August, 
1923, up to the bringing of this suit in July, 1936, 
the plaintiff and the persons through whom he claims 
knew that the executors of the estate of Lucy A. H. 
Deady and the defendants herein considered and 
were acting upon the basis that Henderson Brooke 
Deady received under the will of Luey A. H. Deady 
only a defeasible fee in Lot 1, Block 212, City of 
Portland, Oregon, together with the power of ap- 
pointment given him in said will: and until shortly be- 
fore the bringing of this suit no claim was made by 
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the plaintiff, or any person through whom he claims, 
that Henderson Brooke Deady received under said 
will any other estate in said Lot 1, Block 212. And 
no such claim was made until after the death of the 
attorney who prepared the will, the witnesses 
thereto, the executors named in said will, and other 
persons having information and knowledge concern- 
ing, and who would be able to give testimony to mect, 
the issues raised by the the amended complaint, 
and until after the loss or destruction of documen- 
tary and other evidence bearing on said issues. The 
testimony of said witnesses and said other eviderce 
are irreplaceable. The right of action set forth in 
the amended complaint is barved by laches, and to 
allow the plaintiff, under the circumstances, to as- 
sert, [60] at this late date the claim he makes 
against these defendants, or any of them, is contrary 
to equity and good conscience. 

Wherefore, defendants pray that the plaintiff’s 
amended complaint be dismissed, and that judgment 
and decree be entered for the defendants and for 
their costs and disbursements herein. 

SIMON, GEARIN, HUMPHREYS € FREED 
EDGAR FREED 
Attorneys for the Defendants 
1111 Failing Building 
Portland, Oregon 

[Endorsed]: Filed January 31, 1949. G. H. Marsh, 

Clerk, by F. L. Buck, Clief Deputy. [61] 
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And afterwards, to wit, on Monday, the 23rd dav 
of December, 1940, the same being the 42nd Judi- 
cial day of the Regular November, 1940, Term of 
said Court; present the Honorable James Alger 
Fee, United States District Judge, presiding, the 
following proceedings were had in said cause, to 
wit: [62] 

[Title of District Court and Cause. ] 
PRETRIAL ORDER 

This suit coming on regularly for pre-trial, the 
plaintiff appeared by Robert F. Maguire and Don- 
ald K. Grant, lis attorneys, and defendants ap- 
peared by Edgar Freed and Nicholas Jaureguy, 
their attorneys. And the application of the new 
Rules of Federal Procedure for District Courts 
of the United States having been deferred by order 
of this court until after its ruling upon defendants’ 
motion to dismiss, it was stipulated by said parties 
that this pre-trial and the embodiment of the facts 
and issues of this case in the pre-trial order should 
not prejudice any rights the defendants might 
now have by reason of the overruling of their said 
motion to dismiss. . 

Thereupon, the parties further stipulated that 
the following are 


AGREED FACTS 
i, 


That plaintiff is a citizen and resident of the 
State of Connecticut and is one and the same per- 
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son as Richard Howell Buseck, a son of Charlotte 
Howell Deady, who is named m the last will and 
testament of the said Charlotte Howell Deady as 
her sole legatee and devisee, all of which more fully 
appears from the last will and testament of the 
saul Charlotte Howell Deady, a copy of which is 
plaintiff's pre-trial exhibit number 2. [63] 


JUL, 
That the defendants, Matthew Edward Deady and . 
Hanover Deady ave citizens and residents of the 
State of Oregon. 
G00 
That the defendant, The First National Bank of 
Portland, is a national banking association organ- 
ized and existing under the national banking laws 
of the United States of America with its office 
and principal place of business im the City of 
Portland, State of Oregon. 


TV: 
That the controversy herem imvolves money and 
property rights exclusive of mterest and costs of a 
value im excess of $3,000.00. 


We 
That on and before the 29th day of August, 1925, 
the said Lucy A. H. Deady was seized in fee of the 
following deseribed real property located and situ- 
ated in the City of Portland, County of Multnomah, 
State of Oregon, towit: 
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Lot One (1), Block Two Hundred and Twelve 
(212), City of Portland, togethet with the 
tenements, hereditaments and appurtenances 
thereunto belongmg or in anywise appertain- 
ing. 


That on or about said date the said Lucy A. H. 
Deady died leaving a last will and testament; that 
said will was duly and regularly proved, admitted 
to probate in the Cireuit Court of the State of 
Oregon for Multnomah County, Probate Depart- 
ment, on the Sth day of September, 1923; that let- 
ters testamentary issued out of said court on the 
15th dav of September, 1923, to Joseph Simon 
and Henderson Brooke Deady as executors of the 
last will and testament of the said Luey A. H. 
Deady, deceased, and administration of the estate 
of the said Luey A. H. Deady was had thereunder ; 
that said estate was closed and the First National 
Bank, then the executor, was discharged on the 
6th day of March, 1936; that said last will and 
testament of the said Luev A. H. Deady in words 
and figures is substantially as follows, to-wit: [64] 
In the Name of GodjwAinen:« I) ley ae ee 
Deady, of Portland, Oregon, widow of the 
later 
Matthew P. Deady, make this the followime 
my 
Last Will and Testament, that 1s to sav: 
First: I will and direct that all my just 
debts and funeral expenses be paid. 
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Second: I request and direct, that my bedy 
be interred by the side of my late husband, 
Matthew P. Deady, in Riverview Cemetery. 

Third: Subject to the conditions, provisions 
and charges thereon hereinafter made, | give, 
devise and bequeath to my son THenderson 
Brooke Deady, the undivided two thirds of Lot 
numbered One (1) m Block numbered Two 
Hundred and Twelve (212) of the City of 
Portland, Oregon. 

Fourth: Subject to hke conditions,  pro- 
visions and charges thereon, I give, devise and 
bequeath to my two grandsons, Matthew "d- 
ward Deady and Hanover Deady, the remaiming 
undivided one-third of said Lot 1, Block 212, 
Portland, Oregon. 

Fifth: 1 direct that from the income derived 
from said Lot numbered 1 im Block numbered 
212, there be paid to Mary EK. Deady, widow of 
my deceased son, Edward Nesbith Deady, the 
sum of $150.00 per month during the term of 
her natural hfe, and that there be paid to 
Marve Thompson Deady, who was the wife of 
my son Paul R. Deady, the sum of $75.00 per 
month, so long as she survives and remains un- 
married. 

I further direet that the remainder of the 
income derived from the real property shall 
be distributed as follows: 

(a) Vo the payment of eaeh of my erand- 
sons,— Matthew Edward Deady and Hanover 


76 


Matthew Edward Deady et al. 


Deady, the sum of $100.00 per month, and the 
remainder of said income shall be paid to my 
son, Henderson Brooke Deady. Such division of 
the income derived from the said real property 
to continue durimeg the lifetime of my son, Hen- 
derson Brooke Deady. 

Provided further, that from the meome de- 
rived from said real property, and before the 
distribution of the same, there shall be paid 
therefrom, the mheritance tax properly charge- 
able against my estate, or the legacies or di- 
visions made, and after the payment of such in- 
heritance tax, there shall be created a sinking 
fund of not less than $1000.00 nor more than 
$2500.00 per vear, in disecretion of my Execu- 
tors for the purpose of retiring and paving 
off the mortgage debt created and existing 
against said Lot numbered 1, Block numbered 
212. 

Sixth: I will and direct that said Lot num- 
bered One (1) in Block numbered Two Hun- 
dred and Twelve (212), Portland, Oregon, shall 
neither be mortgaged, partitioned, sold, or 
otherwise encumbered by my devisees except 
for the improvement of the same, until the ex- 
piration of twenty-five (25) years from the 
date of my decease, and the devises to my said 
son Henderson Brooke Deady, and to my erand- 
sons, Matthew Edward Deady and Hanover 
Deady, contained in items three and four here- 
of, are upon the express condition that said 
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property shall not be disposed of or enemn- 
bered during the penod aforesaid. Provided, 
however, that. said real property may be en- 
cumbered by mortgage to renew the present 
mortgage, or such portion thereof as may from 
time to time remain wipaid. 

Seventh: That in the event my son Hendei- 
son Brooke Deady die without issue, the un- 
divided two-thirds of Lot numbered 1 in Block 
[65] nmnbered 212, shall vest in my grandsons 
hereinbefore named, and I give and devise the 
same to my said grandsons. 

Highth: I authorize and permit my son 
Henderson Brooke Deady, if he so elects to 
do, to bequeath by last Will and Testament to 
his wife Gf he then has a wife), the meome 
that would have been derived by lim if living, 
from the two-thirds of Lot 1, Block 212, City 
of Portland. Such bequest to continue only dur 
ing the lifetime of the widow of said Hender- 
son Brooke Deady. 

Ninth: The monthly payments directed to 
be made to my erandsons, and the residue of 
income directed to be paid to my son THWender- 
son Brooke Deady, provided for in Item Fifth 
of this Will, shall continue for a period of 
ten vears after my death, and thereupon and 
thereafter the net meome derived from said 
Lot 1 m Block 212 of the City of Portland, 
shall follow the title and ownerslip of said real 
property, and shall be distributed, two-thirds 
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to my son Henderson Brooke Deady, and the 
remaining one-third to mw two grandsons, sub- 
ject to the payment of the legacies bequeathed 
to Mary EK. Deady and Marye Thompson Deady, 
in said Fifth item specified. It is my wish that, 
my executors provide out of the residue of the 
income bequeathed to my son, Henderson 
Brooke Deady, in Item Fifth, funds at thei: 
diseretion, to further any legitimate or worthy 
anbition or aim, other than business ventures 
which my grandsons Matthew, Paul and Han- 
over or either of them, may undertake or en- 
tertain. 

Tenth: I give, devise and bequeath to my sou 
Henderson Brooke Deady, that certain parcel 
of real estate situated and being in Mountain 
View Park heretofore conveyed to me by my 
son Edward Nesmith Deady. 

Eleventh: I give and bequeath to my grand- 
son Hanover Deady my law library. 

‘Twelfth: All the rest, residue and remainder 
of the property of which I shall be seized, of 
whatever nature and wheresoever situated, | 
give, devise and bequeath to my son Henderson 
Brooke Deady and to my grandsons Matthey 
Edward Deady and Hanover Deady; to Hen- 
derson Brooke Deady the undivided two thirds 
thereof, and to Matthew Edward Deady the un- 
divided one-sixth thereof, and to Hanover 
Deady the remaining undivided one-sixth there- 
of. 
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Lastly: L hereby nominate and appoint my 
son Henderson Brooke Deady, and my friend 
Joseph Simon, of Portland, Oregon, to be the 
Executors of this my Last Will and Testament, 
and also Trustees to manage my estate, and T 
direct that no bond or security shall be required 
of them as such Executors or Trustees. T also 
direct that in the event of the death, resigna- 
tion or disqualification of all of my said Ex- 
ecutors, and Trustees named herein, the Secur- 
itv Savings and Trust, Company, of Portland, 
Oregon, shall then complete the execution of 
said Estate, and serve as Trustee thereof. 

T hereby revoke all former wills by me at 
any time made. 


In Witness Whereof, I have hereunto set 
my hand and seal this the 29th day of July, 
ioe) 920s ortiand, Oreson: 

(Signed) LUCY A. H. DEAD (Seal) 


The above instrument, of writing was signed 
by Luey A. H. Deady, the Testatrix therein 
naned, in the presenee of us, who at her re- 
quest and im her presence, and in the presence 
of each other have subscribed our names as 
witnesses thereto. 

(Signed) CHESTER V. DOLPH, Residine 
ac Portland, OF. 

(Signed) J. V. BEACH, Residing at Port- 
land, Or. [66] 
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That the real property first described in this par- 
agraph constituted the major portion of said Luey 
A. H. Deady’s estate, and at the time of her death 
was profitably leased for a long period of years 
and was vielding substantial revenue; and that said 
lease is, in a modified form, still in existence and 
has a number of years to run. 


Vag 

That after the death of Luey A. H. Deady, no 
convevance of any title to said property was made 
by Henderson Brooke Deady durmg his hfetime 
and that the said Henderson Brooke Deady died 
having had no issue and leaving no issue him st- 
viving, on or about the 28th day of May, 1933, leav- 
ing a last will and testament wherein and where- 
by he devised and bequeathed all of his property, 
real and personal, to his wife, Charlotte Howell 
Deady; that a copy of the last will and testament 
of said Henderson Brooke Deady is plaintiff’s pre- 
trial Exhibit 1; that the said last will and testa- 
ment was, on the 18th day of July, 1933, dulv and 
regularly proved and adimitted to probate in the 
Cireuit Court of Multnomah County, State of Ore- 
gon, Department of Probate, and administration 
of said estate commenced thereunder by letters dated 
July 18, 1933, appointing Robert H. Strong as ex- 
ecutor thereof, who thereafter and on the 18th day 
of July, 1933, duly qualified and became such ex- 
ecutor; that on July 18, 1933, Robert H. Strong 
named in said will as executor, filed his petition for 
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the probate thereof, and a copy of said petition is 
defendants’ pre-trial Exhibit A; and on June 14, 
1935, said Robert H. Strong, as such executor, filed 
the inventory and appraisement of said estate, and 
a copy of said inventory and appraisement is de- 
fendants’ pre-trial Exlibit B. 


VIL. 

That the said Charlotte Howell Deady died on 
or about the 12th day of July, 1935, leaving a last 
will and testament wherein [67] and whereby she 
devised and bequeathed all of her property, real, 
personal and mixed, to the plaintiff, her son, other- 
wise known and named in said will as Riehard 
Howell Busek; that a copy of said last will and 
testament of the said Charlotte Howell Deady is 
plaintiff’s pre-trial Exhibit 2; that on the 22nd day 
of July, 1935, said last will and testament of the 
said Charlotte Howell Deady was dulv and reg- 
ularly proved and admitted to probate m the State 
of Connecticut and that on said date the plaintiff 
herein was appointed and qualified as executor of 
the said last will and testament of the said Char- 
lotte Howell Deady. 

That all steps up te and imeluding the filme of 
the final account have been taken in the adminis- 
tration of said estate; that the creditors of said 
Charlotte Howell Deady have been paid and that 
upon the termination of this suit and the determin- 
ation of any estate tax or inheritance tax which 
may be due by reason of any interest mn said Lot 1, 
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Block 212, Portland, which may be determined to 
have passed to plamtiff, said estate will be ready 
for publication of final notice and closing. That no 
report has yet been made by the executor of said 
estate relative to Federal Inheritance Taxes. 


VITI. 

That there exists between the plaintiff and de- 
fendants herein an aetual bona fide and justifiable 
controversy within the meaning of the provisions 
of Title 28 U. 8. C. A., See. 400, which said con- 
troversy involves in part the construction and legal 
interpretation of the said last will and testament 
of the said Luev A. H. Deady and depends for its 
determination upon a judicial declaration of the 
legal rights of this plaintiff thereunder; but in ad- 
mitting the existence of this controversy, the de- 
fendants do not waive any of their defenses in- 
volved in the issues of law hereinafter set forth, and 
do not admit that the plaintiff is a proper party to 
bring this suit, or that necessary parties are not 
lacking; that the said controversy is substantially 
as follows: 

(a) That the plaintiff, as successor in inter- 
est, [68] by successive testamentary devises of Hen- 
derson Brooke Deady as_ hereinbefore alleged, 
claims and asserts that he is the owner in fee simple 
of an undivided two-thirds of said Lot 1, Bloek 212, 
Portland, Oregon, and is entitled to two-thirds of 
the rents, profits and income therefrom, subject 
only to a charge thereon for payment of the lega- 
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cies and annuities in said will contained from and 
after the 12th day of Julv, 1935, being the date of 
the death of Charlotte Towell Deady from whom 
the plaintiff has inherited. 

Tt is the specific contention of plaintiff that par- 
agraph 3 of the said last will and testament of Luev 
A. H. Deady constitutes a testamentary disposition 
m fee simple absolute and that the “‘eonditions, pro- 
asions and charges”? to which said devise is made 
subject, relate only to the lawful conditions, charges 
and provisions contained in paragraphs fifth, sixth 
and ninth of said will to which the testamentary 
eift to defendants Matthew Edward Deady and 
Hanover Deady are likewise subject; that paragraph 
seventh of said will is not to be eonstrued as any 
eondition to or limitation on or reduetion or pos- 
sible defeasance of the fee estate devised to Hen- 
derson Brooke Deady in paragraph 3; that the said 
paragraph seventh related to and was appheable 
only on the contingency of the death of Henderson 
Brooke Deady prior to that of Luey A. H. Deady: 
that this contingency did not eceur and Tenderson 
Brooke Deady became seized on the death of Lue 
A. H. Deady of an estate of inheritance which he 
devised on his death to Ms widow, Charlotte TTow- 
ell Deady, and which she, the said Charlotte Howell 
Deady, devised to this plamtitf, the said rightful 
owner thereof; that if paragraph seventh of the 
last will and testament of Luev A. H. Deady did 
not refer to the contingeney of the death of THen- 
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dersou Brooke Deady prior to the death of the 
testatrix, it only provided for an executory devise 
to the two grandsons of Luey A. H. Deady in case 
Henderson Brooke Deady died without issue; that 
the provisions of paragraph seventh of said last 
will and testament and if it be an executory devise 
contained therein, are invalid and [69] void under 
the rule as to perpetuities. 

That the defendants contend that under the will 
of Luey A. H. Deady there was devised to Hender- 
son Brooke Deady a defeasible fee estate in Lot 1, 
Block 212, City of Portland, Oregon, subject to be 
defeated upon his death without issue, and a power 
of appointment to be exercised by him in favor of 
his wife as provided in the Eighth Item of said 
will, and that upon the death of Henderson Brooke 
Deady without issue, even though subsequent to the 
death of the testatrix, his said estate in said Lot 1, 
Block 212, was defeated and his widow, Charlotte 
Tlowell Deady, received only the interest created by 
his exercise of the power of appointment, and did 
not receive an estate of inheritance in said prop- 
erty. 

(b) hat the plaintiff further contends that, the 
said defendant, The First National Bank of Port- 
land, is without authority to manage said property 
and collect and disburse the profits and income 
therefrom since its discharge as executor of the 
estate of Lucy A. H. Deady; that said right as exer- 
cised by the defendant, The First National Bank 
of Portland, is an incident of ownership and there- 


us. Richard lowell 85 


fore accrues to the devisees or their successors upon 
the distribution of the property to them and the 
discharge of the executor; that the said last will 
and testament of the said Lucy A. H. Deady does 
not create a valid or any trust since there is no 
trust res conveyed to, settled upon, or vested in any 
person or persons for the benefit of another, and 
that the use of the word ‘‘trustee’’ in the last par- 
agraph of said will in the absence of any language 
creating a trust is not sufficient to vest any persons 
or corporation therein named as ‘‘trustees’’? with 
any property, interest, title or right sufficient to 
constitute said persons as trustees or to clothe them 
with the power and authority of a trustee, that 
consequently the management of said real property 
by the defendant, The First National Bank, and 
the collection and disbursement of the income there- 
from, 18 an invasion of the plaintiff’s property 
rights and has resulted and will continue to result 
in [70] pecuniary damage to plaintiff in a sub- 
stantial amount. 

(c) That plaintiff further contends that par- 
agraph sixth of said will is invalid, void and. of 
no force and effect, insofar as it purports to impose 
a limitation on the power of the devisees in said 
will named and their successors to partition, en- 
cumber or alienate the real property therein named 
and imvolved herem for an absolute period of 
twenty-five vears after the death of the testatrix; 
that such attempted and purported hmitation vio- 
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lates the rule against perpetuities and therefore 
must fail. 

(d) That the plaintiff further contends that 
paragraph fifth of said will is invalid and void and 
without foree or effect, under the rule as to per- 
petuities, for the reason that the provision con- 
tained therein ‘‘That from the income derived from 
said real property, and before the distribution of 
the same, there shall be paid therefrom the mher- 
itance tax properly chargeable against my estate, 
_v the legacies or divisions made, and after the pay- 
ment of such inheritance tax, there shall be created 
a sinking fund of not less than $1,000 or more than 
#2500 per vear, in discretion of my executors, for 
the purpose of retiring and paying off the mortgage 
debt created and existing against said Lot num- 
bered 1, Bloek numbered 212’’, provides for the 
accumulation from the income from said property, 
for more than lives in being, at the time of the death 
of the testator, plus twenty-one vears. ‘That said 
provision being invalid, void and of no effect, the 
provision for the payment of any legacies whatso- 
ever, from the meome from said estate, 1s also in- 


valid and void. 
yx. 

That Joseph Simon, executor of the estate of Hen- 
derson Brooke Deady, died on the 14th day of Feb- 
rary, 1935, and the defendant, The First National 
Bank of Portland, was, on the 27th day of February, 
1935. appointed and qualified as execrtor of the 
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estate of said Lucy A. H. Deady, deceased, and con- 
tinued as such until the 6th day of March, 1936, 
when the estate of said Lucey A. H. Deady was 
closed and the [71] defendant, The First National 
Bank of Portland, was discharged as executor. 


X. 

That said bank every since the 27th dav of Feb- 
ruary, 1935, has managed and controlled said Lot 
1, Block 212, and collected, received and disbursed 
the meome therefrom, purporting to act as trustec* 
of said estate; and that the plaintiff does not kno. 
the amount of monev received by said bank from 
said property since the 6th day of March, 1936, 
and the disposition thereof; that a portion of said 
income has been, and is being, paid to the defend- 
ants, Matthew Edward Deady and Hanover Deady 
by said bank; that plaintiff has made a demand 
upon each of the defendants for an accounting of 
the income and profits and for payment to him of 
» share thereof; that the defendants have not ren- 
dered such an accounting or paid ever to the plain- 
tiff any part of the ineome, and now refuse to do 
so, and deny that plaintif€é has any right therem: 
and that the defendant bank intends to continue to 
manage and control said property and receive and 
disburse the rents and profits therefrom without 
paying any part thereof to the plaintiff. 


*In using the words ‘‘purporting to act as trus- 
tee’? here, the parties are not agreeing either that 
the bank was or that it was not qualified so to act,— 
that being one of the issues im this case. 
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os 
This suit was begun on or about July 11, 1936. 


CLE 

At the time of the death of Luey A. H. Deady, 
Henderson Brooke Deady was married to Amalie 
B. Deady. At that time they were separated and 
thereafter divorcee proceedings were commenced. 
Henderson Brooke Deady and Amalie B. Deady 
thereafter arrived at a property settlement and a 
decree of divorce was granted in the Circuit Court 
of the State of Oregon for Multnomah County to 
Amalie B. Deady against said Henderson Brooke 
Deady. A copy of the complaint im said divorce 
proceedings, [72] with the property settlement 
which was entered into by the parties and approved 
by the Court, attached thereto, is defendants’ pre- 
trial Exhibit C. 


OIL 

Subsequent to the death of Luey A. H. Deady and 
on or about the 3rd dav of September, 1924, a suit 
im equity was filed in the Cireuit Court of the State 
of Oregon for Multnomah County by Marve Thomp- 
son Deady, one of the beneficiciaries mentioned in 

*=Thn agreemg to the existence of any faets here- 
inafter set out, the plaintiff does not waive his meht 
to object to their competency, relevancy or materi- 
ality nor waive his right to require the court to 
rule on each of the Issues of Law hereinafter set 
out, 
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paragraph Fifth of the Last, Will and Testament 
of Lucy A. H. Deady, deceased, and widow of Paul 
R. Deady, one of the sons of Luey A. H. Deady. in 
which said suit Matthew Edward Deady, Hanover 
Deady, Henderson Brooke Deady, and all other 
beneficiaries under said will, and the executors 
thereof, were defendant. Said suit sought a decree 
to the effect that said Lucy A. H. Deady had held 
the legal title to one-third of said Lot 1, Block 212, 
City of Portland, Oregon, in trust for said Paul 
R. Deady and his heirs, subject to a hfe estate in 
favor of Lucy A. H. Deady, and sought to impose a 
trust upon said one-third interest of said real prop- 
erty in favor of said Marye Thompson Deady. All 
of said defendants joined in the defense of said suit. 
throughout, filing a general demurrer to the original 
complaint, which demurrer was sustained; there- 
after said plaintiff filed her amended complaint in 
said cause, a copy of which is defendants’ pretrial 
Exhibit D. 

Said suit was eventually compromised by an 
agreement of the parties to the effect that the 
monthly payments to be paid to said Marye Thomp- 
son Deady from the income of said real property 
be increased from the sum of $75 per month as pro- 
vided in said will to the sum of $150 per month, and 
that such payments should continue during the 


natural life of said Marve T 


hompson Deady. A 
copy of the agreement of compromise is defend- 


ants’ pretrial Exhibit E. 
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XIV. 

Between the date of the death of Lucy A. H. 
Deady, August 29, 1923, and the date of the death 
of Charlotte Howell Deady, July 12, 1935, there 
were paid, from the income of Lot 1, Bloek 212, 
City of [73] Portland, Oregon, the following sums 
to the following persons, respectively : 


lary BE. Deady (The widow of Edward Nesmith Deady) 


From Meer l2Z3 ts Way 10, 1939 (datesot @eath) 2. $150 per month 
Tarve T. Deady (Widow of Paul R. Deady) 

Fran Sepia tO Oet, 1925... 8). fe 
Subsequemt TOO NOV. 195 acc ceecsssscsusctsecettessseueesssctevencts ones eet Onan 
Tenderson B. Deady (not including Executor’s fees) 

From Deoe is, W923 toma. Ilo (mie. ee ee $300 “* “ 
From Fel, 5, 1925 to Nov. 3, 1925 (ine.)................. S400. 
Prom Dea 2s to Web. 1) 1927 (nc) eee $415 ae ee 
ierom Wisin eee 927 tomy 4, 1926 sane)... ee $000 Sin 
Prom Jime ss o2ssto Wee, 30) 1930 (ine). eee $i D0 
Bron ciel rood) toesmme 22 91981 (ie. \o eee eee $400 ‘* 


From July 1, 1931 to May 28, 1933 Cine.) 


(date of death) $600 ‘“‘ “ 


Plus 925725 /33-—trom surplus... eee $300 


tobert Strong (As executor of the estate of Henderson 
Brooke Deady which were paid by said executor to and 
for the benefit of Charlotte H. Deady) 
From June, 1933 to July 12, 1935 (date of death of 


Chariowremitowell Deady. 2.2. $600 “* “ 
{fanover Deady 
Bron Weems. 1923 to June 22 al0sla(ine,) 5100 ee 
Prom July ol, 1931 to July 12901935... 
Pitsee/25/53—-from surplus... 2... ee $150 
Tatthew E. Deady 
Prom Dee wows 2 saree: 22. 61951) (Cine. S00 ee 
Fron uly teeosetomaiv: 12° 193 $150 


Plus: 4/25/83—from Surplus cecccccccccccsccsscsssecsessesmessemensnee $150 
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At the date of each accounting rendered to the 
Probate Court by the Executors of the Estate of 
Lucy A. H. Deady, the amount of eash on hand in 
said estate was as follows: 


Balance of cash on hand at date of Ist Accounting Sep. 15, 1924 $934 


“ he Ee Od a pep. 1, 1925 3,192 
Z CO ES I el a Ott. oe l927 2543 
“6 ae ee 8 Kee 1 a Nov. 30,1928 1.544 
“< I eens eee ee (ly oe Dec. 2,1929 1,606 
6 SS Se ea SITS ass Jane 3, (gel 463 
6 of ss ee rt “ Nowe 3, 19382 937 
zi Oe eh ms Apr. 5,1934 2,402 
Zz ce ee Cam acca) ee Th ul Feb. 14,1935 1,687 
(On Joseph Simon’s death) 
6 ee ee ied mS Dec. 2, 1935 428 
(Bank) 
XVI. 


At the date of the death of Lucy A. EL Mead, 
said Lot 1, Bloek 212 was eneumbered by a first 
mortgage executed by her on December 12, 1917, m 
the sum of $40,600.00, with interest at GO in favor 
of The Northwestern Mutual Life Insurance Com- 
pany, due and payable ten vears from the date there- 
of. There remained unpaid on the primcipal of said 
mortgage at the date of Luev A. EH. Deady’s death 
the sum of $40,000.00. On Jannary 13, 1928, said 
mortgage was extended fora period of five vears to 
December 12, 1932, with the privilege of paying $1,- 


92 Matthew Edward Deady et al. 


GO0,00 or more on the prinetpal on December 12, 1929, 
and at mterest periods thereafter, with interest at 5% 
payable semi-annually. Thereafter, on December 29, 
1932, the mortgage was further extended for a 
period of five years to December 12, 1937, with the 
privilege of paying $1,000.00 or more on December 
12, 1934, and on interest dates thereafter, with in- 
terest at 546% payable semi-annually. There were 
pud upon the principal of said mortgage by the 
Executors the following sums and none other: 


Prineipal of Mortgage at Date of Death $40,000.00 


1 (SY Cami Yc E10 Naenemea.cco nee netteer era 2,000.00 
Pyiieme LOS 0 oer ene lee, 2,000.00 
own Aa Oe lle... eee eu. 1,500.00 
cies, LS em... cute eeatitere Seer cee 1,000.00 
Titieay a all Osis, eee eee oes 1,000.00 
A) Fae Teed US 5 5 een see ee eee 2,000.00 
UT Oe ee 1,000.00 11,000.00 


Baknice dies... Se $29,000.00 


XVII. 

After the death of Henderson Brooke Deady, 
Charlotte Howell Deady, his widow, paid or caused 
to be paid to Amalie B. Deady, Henderson Brooke 
Deady’s first wife, the sum of $200.00 per month 
until the death of Charlotte Howell Deady out of 
the moneys said Charlotte Howell Deady received 
from the Executor of the state of [75] Henderson 
Brooke Deady, being a part of the monevs received 
by said Executor from the Executor of the estate 
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of Luey A. H. Deady referred to in paragraph 
XIV_ hereof. 
XVIII. 

Subsequent to the death of Henderson Brooke 
Deady, the Executor of the Estate of Lucy A. H. 
Deady paid to the Treasurer of the State of Oregon, 
the sum of $2,500.00 as inheritance tax arising and 
due from said Estate of Lucy A. H. Deady by rea- 
son of the exercise by Henderson Brooke Deady in 
his will in favor of Charlotte Howell Deady of the 
power of appointment set forth im Paragraph 
Eighth of the will of Lucy A. H. Deady. 


XIX. 

The assets of the Lucy A. H. Deady Estate, to- 
gether with the appraised value thereof, at the time 
of her death, as shown by the inventory and ap- 
praisement on file in said estate were as follows: 


Lot, 1, Block 212, City of Portland.......4275,000.00 
PAI IT PAGS CNS. ose cece cece tenener eens 1,347.02 


The estate of Lucy A. H. Deady paid a federal 
estate tax in the sum of $3223.57 and Oregon state 
estate and inheritance taxes in the amounts set out 
in the order to fix such taxes, a copy of which is 
defendants’ pretrial Exhibit F, exelusive of the 
payment referred to in paragraph XVILT hereof. 


XX. 
At the time of the execution of her last will, Luey 
A. H. Deady was 86 years of age, and at the date of 
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her death her age was 89 veans. At the time of the 
execution of her will, and also at the time of her 
death, she had one living ehild, Henderson Brooke 
Deady, and two deceased children, Paul Deady and 
Edward Deady; three daughters-in-law, Amalie B. 
Deady (then the wife of Henderson Brooke Deady), 
Maave T. Deady G@vidow of Paul R. Deady), mad 
Marvy E. Deady (widow of Edward Deady); two 
erandehildren, Matthew Edward Deady and Han- 
over Deady, children of Edward Deady. At the time 
of the execution of Lucey A. H. Deady’s last will. 
Henderson Brooke Deady was 51 vears of age, [76] 
Matthew Edward Deady was 31 years of age, and 
Hanover Deady was 28 vears of age. At the time of 
the exeeution of Lucey A. H. Deady’s last will and 
testament, Henderson Brooke Deady was, and fora 
long time had been, living apart and separated from 
his wife, Amahe B. Deady. 


XXII. 

At all times since June 18, 1933, Robert H. Strong 
has been and now is the duly qualified and acting 
executor of the estate of Henderson Brooke Deady, 
deceased. 

Exhibits 

‘The following exhibits were offered by plaintiff 
at the pretrial and identified. 

Plaintiff's Pretrial Exhibit No. 1—Last Will 
and Testament of Henderson Brooke Deady. 

Plaintiff’s Pretrial Exhibit No. 2—Last Will 
and Testament of Charlotte Howell Deady. 
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Plaintiff’s Pretrial Exhibit No. 3—Carbon 
copy of letter dated March 14, 1936, from Ma- 
euire, Shields & Morrison to Matthew Edward 
Deady and Hanover Deady. 

Plaintiff’s Pretrial Exhibit No. +—Letter 
dated June 7, 1935, from Wilbur, Beckett, How- 
ell & Oppeheimer to Robert F. Maguire. 

Plaintiff’s Pretrial Exhibit No. 5—Carbon 
copy of letter dated June 7, 1935, from Maguire, 
Shields & Morrison to Ralph W. Wilbur. 


[It is herehy stipulated that the pre-trial order 
mav be and is hereby amended by adding on page 15, 
at the end of plaintiff’s pre-trial exhibits, the fol- 
lowing : 

Plaintiff’s Pretrial Exhibit No. 9—Letter of 
Ralph W. Wilbur, dated July 15, 1933; 

Plaintiff's Pretrial Exhibit No. 10—Letter of 
Joseph Simon, dated July 17, 1933. 


The defendants admit the authenticity of each of 
said letters, but reserve their objections to each of 
the same on the ground that each is irrelevant, im- 
material and meompetent. | 

Amendment allowed by consent Jan. 25. TAT. 


JAMES ALGER FEE 


Defendants admit the authenticity of Plaintiff's 
Pre-Trial Exhibits 4 and 5, but reserve objections on 
the grounds that same are irrelevant, immaterial 
and mecompetent. 

Plaantifi’s Pre-I‘tial Wxhibits. 6, 7 and 8 are 


sealed in an envelope and the envelope containing 
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them is committed to the custody of the Clerk and 
not to be produced by him except at the trial and 
not to be opened at any time except on order of the 
Court. All objections to any of said Exhibits 6, 
7 or 8 are reserved to the defendants. 

The following exhibits were offered by defend- 
ants at the pretrial and identified. [77] 


Defendants’ Pretrial Exhibit A—Copy of 
Petition for Probate of the will of Henderson 
Brooke Deady. 


As to Exhibit A, the plaintiff admitted the authen- 
ticity of the document* but reserved his objections 
to its receipt in evidence on the ground that it is 
wholly ivrelevant and immatevial to any issue in 
the ense and ineompetent to prove any issue in the 
ease, and that any petition of the probate of a wall 
ean have no evidentiary value as to the intention of 


*“The plaintiff in admitting the authenticity of 
any documents merely admitted that they were made 
and signed and bore the signatures and have the 
contents shown in the copies, but did not admit or 
concede that they are receivable in evidence or that 
the documents themselves are binding upon any of 
the parties signing them or to whom they may have 
been addressed or by whom they may have been 
written. Plaimtiff also admitted that where an in- 
strument on its face purports to have been filed im 
a court that it was filed in that particular court and 
agreed that when copies have been produced whose 
authenticity is agreed upon, that plaintiff does not 
demand that the original be produced, and if. re- 
ceived the copies may be veceived with the same 
force and effect as though the origmal had been 
produced. 
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the testator drawing another and different will or 
to bind either the decedent named in the petition 
for probate or his snecessors im interest or title. 


Defendants’ Pretrial Exhibit B—Copvy of In- 
ventory and Appraisement of the Estate of 
Henderson Brooke Deady. 

With regard to Exhibit B, the plaintiff conceded 
the authenticity of the document and reserved the 
same objections on the same grounds as stated as 
to the previous exhibit. 


Defendants’ Pretrial Exhibit C—Copy of 
Complaint for divorce, with agreement attached 
thereto, in the ease of Henderson Brooke Deady 
vy, Amalie 15. Deady. 


As to Exhibit C, the plaintiff concedes the authen- 
ticity of the document, but reserved objections to 
its receipt in evidence on the ground that it is ir- 
relevant and immaterial to any issue in the case, 
incompetent, to prove any issue, and that the same 
does not constitute any act on the part of the de- 
cedent Henderson Brooke Deady which would in 
any wise limit, change or destroy the estate which 
he may have received under the will of his mother, 
Lucy A. H. Deady. 


Defendants’ Pretrial Exhibit D—Copy of 
Amended Complaint, Marve 'T. Deady vy. Tlen- 
derson Brooke Deady, et al. 

As to Exhibit D, the plaintiff conceded the authen- 
ticity of the document, but reserved objections to 
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its receipt in evidence on the ground that it Is ir 
relevant, and immaterial to any issue in the ease and 
incompetent to prove or disprove any issue in the 
ease or to change [78] in any way the rights of the 
parties or to limit, change or destroy the estate of 
Henderson Brooke Deady. 


Defendants’ Pretrial Exhibit E—Copvy of 
compromise agreement between Marve Thomp- 
son Deady, Henderson Brooke Deady, et. al. 


As to Exhibit E, plaintiff conceded the authen- 
ticity of the document, but reserved objections to 
its receipt in evidence upon the ground that it is 
immaterial and irrelevant to prove or disprove any 
issue in the case and incompetent to prove any 
issue in the case or to change the rights, interest 
and estates of the decedent, Henderson Brooke 
Deady. 


Defendants’ Pretrial Exhibit F—Copy of 
Order of Multnomah County Probate Court of 
April 21, 1924, determining state inheritance 
tax in Lucy A. H. Deady estate. 


As to Exhibit F, plaintiff conceded the authen- 
ticity of the document and reserved objections as 
to its relevancy, materiality and its competency to 
prove any issue of the case or to change, modify or 
destroy any estate or interest of the decedent, Hen- 
derson Brooke Deady. 
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Defendants’ Pretrial Exhibit G—Unexeented 
agreement between Charlotte Howell Deady, 
Hanover Deady, et al, dated October 22, 195-4. 


As to Exhibit G, plaintiff conceded it was the 
original but objected to it as irrelevant and imina- 
terial, incompetent to prove any issue in the case, 
it bemeg a non-executed document, one which was 
made in the matter of a proposed compromise 
settlement between Charlotte Howell Deady and 
Hanover and Matthew F. Deady and their respec- 
tive wives which never became effective and which 
was canceled and terminated. [79] 


Defendants’ Pretmal Extnbit H—Copy of 
Affidavit of Henderson Brooke Deady, dated 
October 29, 1925. 


As to Exhibit H, the plaintiff conceded the authen- 
ticity of the document, reserved objections to the 
relevancy and materiality of the same or its com- 
petency to prove or disprove any issue in the ease 
or to ehange, modify or destroy the estate of Hen- 
derson Brooke Deady in the property in question. 


Defendants’ Pretrial Exhibit [—Copy of 
Stipnlation, Luev A. H. Deady, Estate, dated 
October ....., 1924. 

As to Exhibit I, the plaintiff conceded the anthen- 
ticity of the documents, but reserved his objection 
to the relevancy and materiality thereof and thei 
competeney to establish any issue in the case or to 
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change, modify or destroy any estate in Henderson 
Brooke Deady. 


Defendants’ Pretrial Exhibit J—Copy of 
Stipulation, Luey A. H. Deady Estate, dated 
December 18, 1928. 


As to Exhibit J, the plaintiff conceded the authen- 
ticity of the documents but reserved his objection 
to the relevaney and materiality thereof and their 
competency to establish any issue in the case or to 
change, modify or destroy any estate in Henderson 
Brooke Deady. 


Defendants’ Pretrial Exhibit K—Copv of 
Stipulation, Lucey A. H. Deady Estate, dated 
August ......, 1931. 


As to Exhibits K, the plamtiff conceded the 
authenticity of the documents, but reserved Ins ob- 
jection to the relevancy and materiality thereof and 
their competency to establish any issue in the case 
or to change, modify or destroy any estate in Hen- 
derson Brooke Deady. 


Defendants’ Pretrial Exhibit L—Copy of 
Stipulation for Settlement of Inheritance Tax 
in Lucy A. H. Deady Estate, dated September 


As to Exhibit L, plaintiff admitted the authentic- 
ity of the document, but reserved objections to the 
relevancy and materiality thereof and the com- 
peteney of the same to prove or disprove any issue 
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in the ease or to change, modify or destroy the es- 
tate of Henderson Brooke Deady, that of Charlotte 
Howell Deady, or plaintiff Richard [80] Howell. 


Defendants’ Pretrial Exhibit M—Copy of 
Petition for determination of Inheritance Tax 
in Luey A. H. Deady NHstate, filed Oct. 1, 1935. 


As to Exhibit M, plaintiff admitted the authen- 
ticity of the doeument, but reserved objections to 
the relevaney and materiality thereof and the eom- 
petency of the same to prove or disprove any issue 
in the case or to change, modify or destrov the es- 
tate of Henderson Brooke Deady, that of Charlotte 
Howell Deady, or plaintiff, Richard Howell. 


Defendants’ Pretrial Exhibit N—Copy of 
Order fixing Inheritance Tax in Luev A, H. 
Deady Estate, dated October 1, 1935. 


As to Exhibit N, plaintiff admitted the anthentic- 
ity of the document, but reserved objections to the 
relevancy and materiality thereof and the com- 
petency of the same to prove or disprove any issue 
in the ease or to change, modify or destroy the es- 
tate of Henderson Brooke Deady, that of Charlotte 
Howell Deady, or plaintiff, Riehard Howell. 


Defendants’ Pretrial Exhibit O—Copy of 
letter of May 16, 1935, From Oregon State 
Treasurer to First National Bank. 

As to Exhibit, O, the plaintiff admitted the authen- 
ticity of the document but reserved his objections 
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to the velevancy and materiality thereof and that 
the same is incompetent to prove or disprove any 
issue in the ease or to change, modify or destroy 
any estate either of Henderson Brooke Deady, Char- 
lotte Howell Deady, or Richard Howell in the prem- 
ises 1n question. 


Defendants’ Pretrial Exhibit P—Copy_ of 
letter of May 23, 1935, from Robert F. Maguire 
to First National Bank. 


As to Exhibit. P, the plaintiff admitted the authen- 
ticity of the document but reserved his objections 
to the relevancy and materiality thereof and that 
the same is incompetent to prove or disprove any 
issue in the case or to change, modify or destroy 
any estate either of Henderson Brooke Deady, 
Charlotte Howell Deady, or Richard Howell in [81] 
the premises in question. 


Defendants’ Pretrial Exhibit Q—Letter of 
November 25, 1923, from R. W. Wilbur to 
Joseph Simon. 


As to Exhibit Q. the plaintiff admitted the authen- 
ticity of the document but reserved his objections to 
the relevancy and materiality thereof and that the 
same is Incompetent, to prove or disprove any issue 
in the case or to change, modify or destroy any es- 
tate either of Henderson Brooke Deady, Charlotte 
Howell Peady, or Richard Howell in the premises 
in question, and made the further objection that 
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correspondence between the writers thereof could 
have no effeet, upon the mghts of the party, wholly 
incompetent. 


Defendants’ Pretrial Exhibit R—Carbon eopy 
of letter dated October 26, 1923, from Joseph 
Simon to Wilbur, Beckett & Howell. 


As to Exlibit R, the plaintiff adnutted the authen- 
ticity of the doeument but reserved his objections 
to the relevanev and materiality thereof and that the 
same is competent to prove or disprove any issue 
in the ease or to change, modify or destroy any 
estate either of Henderson Brooke Deady, Charlotte 
Howell Deady, or Richard Howell in the premises 
in question, and made the further objection that 
correspondence between the writers thereof could 
have no effect upon the rights of the party, wholly 
incompetent. 


Issues of Fact 

1.* Whether or not, upon the death of Luev A, 
Hl. Deady, Henderson Brooke Deady beeame vested 
with title to an undivided two-thirds interest in Lot 
1, Block 212, City of Portland, in fee simple ab- 
solute, subject to certain charges and encumbrances, 
but not subject to be defeated by his death there- 
after without issue. In determining this ultimate 


“Defendants contend that this issue should be 
mechided as an issue of law only and that the deter- 
bNhation of whether or not this is actually an issne 
of iltimate facet constitutes a preliminary issie 
of law. 
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issue of fact, certain other issues are included These 
issues may be stated as follows. [82] 

la.** Whether or not Lucy A. H. Deady in- 
tended by her will to devise to Henderson Brooke 
Deady an estate in Lot 1, Block 212, City of Port- 
land, in fee simple absolute in the event he should 
survive her. 

1b.** Whether or not by paragraph seventh of 
her will Luev A. H. Deady intended to provide for 
disposition of said property in the event of the 
death of Tlenderson Brooke Deady prior to her 
own death. 

Ie.** Tf not, then whether or not, Lucy A. H. 
Deady intended by her will to give Henderson 
Brooke Deady only a defeasible fee in said property, 
subject to be defeated in favor of Hanover Deady 
and Matthew Edward Deady by the death of Hen- 
derson Brooke Deady under the circumstances under 
which it occurred. 

2. Whether or not there has been any waiver, 
estoppel or election which would prevent plaintiff 
from asserting that at the death of Luey A. H. 
Deady, Henderson Brooke Deady became vested 
with title to an undivided two-thirds interest in Lot 
1, Block 212, City of Portland, in fee simple ab- 
solute, subject, to certain charges and encumbrances 


+ 


**Plamtiff claims that these issues have been al- 
ready determined in his favor by the court on its 
ruling on defendants’ motion to dismiss, and whether 
or not they have been so determined, constitutes a 
preliminary issue of law. 
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but not subject to be defeated upon the death of 
Henderson Brooke Deady thereafter without is- 
sue.*** This ultimate issue embodies a deterina- 
tion of the following issues: 

2a. Whether or not Henderson Brooke Deady, 
Hanover Deady, Matthew Edward Deady, Joseph 
Simon (mentioned in the will by Luey A. H. Deady) 
and the defendant The First National Bank and 
Charlotte Howell Deady (mentioned in the will of 
Henderson Brooke Deady), and [83] Robert H. 
Strong, the Executor of the Estate of Henderson 
Brooke Deady, construed the will of Luey A. Hi. 
Deady to mean, and said Lucey A. TI. Deady to in- 
tend by said will, that Henderson Brooke Deady, 
upon the death of the testatrix, received only a 
defeasible fee in Lot 1, Block 212, City of Port- 
land, Oregon, subject to be defeated by his death 
without leaving issue. 

2b. Whether or not Henderson Brooke Deady, 
fromn the death of Lucey A. H. Deady to the time of 


*=“o this issue and to each of the following pur- 
ported issues of fact, plaintiff objeets on the ground 
and for the reason that each of these issues are 
predicated on wholly incompetent, irrelevant and 
Immaterial evidence, and that even if each issue be 
answered m the affirmative, the facts so found would 
hot affect or diminish the title of plamtiff or his 
predecessors in title, and said facts would not be 
competent, relevant or material to establish any 
defense to this suit. This objeetion is made as a 
conthinng one to each of the following issnes of 
rect. 
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his death, represented to the defendants Hanover 
Deady and Matthew Edward Deady that Lucey A. H. 
Deady, by her will, intended to and did give him 
(Henderson Brooke Deady) only a defeasible fee in 
Lot 1, Block 212, City of Portland, Oregon, which 
would be defeated in favor of Hanover and matthew 
upon Henderson's death thereafter without leaving 
issue, and that under the will of said Luey A. H. 
Deady he received such an estate in said property, 
and that upon his death without leaving issue his 
interest in the property would go to them, subject. 
to the power of appointment in favor of his wife 
given him in said will. 

(i) If so, whether or not Henderson Brooke 
Deady intended that Hanover Deady and Matthew 
Deady should act on said representations. 

Gi) If so, whether or not Matthew Edward 
Deady and Hanover Deady did act thereon, and if 
they did act thereon, then 

Gul) Whether or not their action was to the 
benefit of Henderson Brooke Deady, and 

Gav) Whether or not their action was to their 
own detriment. 

2c. Whether or not Henderson Brooke Deady 
acquiesced in the interpretation of the will, set out 
in Issue No. 2b supra, and elected to accept that 
interest and waived any other interest. 

2d. Whether or not the Executor of the Estate 
of Efenderson Brooke Deady aecepted and aequi- 
esced in the interpretation of the will of Lueyv A. H. 
Deady set out in Issue No. 2b supra. 
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2e. Whether or not from the death of Luey -\. 
H. Deady in [84] August, 1923, up to the bringing 
of this suit in July, 1936, the plaimtiff and the per- 
sons through whom he elaims knew that the execu- 
tors of the estate of Lucy A. H. Deady and the 
defendants herein considered and were acting upon 
the basis that Henderson Brooke Deady received 
under the will of Luey A. H. Deady only a defeas- 
ible fee in Lot 1, Bloek 212, City of Portland, Ore- 
gon, together with the power of appointment given 
him m said will. 

27, Whether or not any clan was made by 
plaintiff or any person through whom he elains, 
that Henderson Brooke Deady received under said 
will anv estate im said property other than a de- 
feasible fee as set out m issue number 2b. 

2¢, Whether or not any such claim was made 
prior to the death of the attorney who prepared the 
will, the witnesses thereto, the exeeutors named im 
said will and other persons having information and 
knowledge concermng, and who would be able to 
give and would give testimony to meet the issues 
raised by the amended complaint; also 

Whether or not any such claim was made prior 
to the loss or destruction of any irreplacable ma- 
terial documentary or other evidence bearmeg on 
said issues. 
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Issues of Law 

1.* Whether or not, Lucy A. H. Deady, by the 
language used im her will, intended to give Hen- 
derson Brooke Deady only a defeasible fee in Lot 
1, Block 212, City of Portland, Oregon, subject to 
be defeated in favor of Hanover Deady and Mat- 
thew Edward Deady by Henderson Brook Deady’s 
death under the circumstances under which it vc¢- 
curred. 

2.* Whether or not the fact that the estate of 
Henderson Brooke Deady has not been closed and 
that no order has been entered therein taking the 
right to possession of or to the rents and profits 
from [85] Lot 1, Block 212, City of Portland, Ore- 
gon, from the executor of the Estate of Henderson 
Brooke Deady, bars this suit. 

2a.* Whether or not Robert H. Strong, executor 
of the estate of Henderson Brooke Deady, deceased, 
is a necessary party to this suit. 

3.* Whether or not this suit is barred by the 
Statute of Limitations. 

4.* Whether or not this suit is the contest of the 
validity of a will with the meaning of Oregon 
Code 1980, See. 11-207, and if so, whether or not 
this suit is barred by said statute. 


*By the inclusion of this issue and subsequent 
preliminary issues of law (issues numbered 1-4 in- 
elusive), in the pretrial order, plaintiff does not 
waive his right to claim that the law of the case 
including this issue of law has been determined hy 
the court’s ruling on the motion to dismiss, and 
that this issue is not now properly before the court. 
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5. Whether or not by the last. will and testament 
of Lucey A. H. Deady, deceased, Henderson Brooke 
Deady became vested in fee simple absolute in two- 
thirds of Lot Numbered 1, in Block numbered 212, 
City of Portland, Oregon. 

6. Whether or not by virtue of any devise or 

bequest from Henderson Brooke Deady to Char- 
lotte Howell Deady and any devise or bequest from 
Charlotte Howell Deady to the plaintiff herein, said 
plaintiff is now the owner in fee simple of said two- 
thirds mterest in Lot numbered 1, in Bloek num- 
bered 212 of the City of Portland, Oregon. 
7. Whether or not paragraph seventh of the 
last will and testament of Luey A. H. Deady pro- 
vided for the contingeneyv of the death of Hender- 
son Brooke Deady only prior to the death of the 
testatrix. 

8. If paragraph seventh of said last will and 
testament did not provide only for the contingency 
of the death of Henderson Brooke Deady prior to_ 
the death of Lucy A. H. Deady, then whether or not 
such provision was invalid and void under the rule 
against perpetuities. 

9, Whether or not plaintiff is estopped from as- 
serting any right to or interest in said Lot 1, Block 
212, City of Portland. 

10. Whether or not plaintiff is barred by laches 
from asserting im this suit any right to or interest in 
said Lot 1, Block 212, City of Portland. 

11. Whether or not the plaintiff is the true 
owner in fee simple [86] absolute of an individed 
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two-thirds of Lot 1, Bloek 212, City of Portland, 
and is immediately entitled to the joint control, 
management and operation thereof with the de- 
fendants Matthew Edward Deady and Hanover 
Deady, and to two-thirds of the income therefrom 
less such testamentary charges and legacies as the 
court may find to exist at the date of its decree. 

12. Whether or not the defendant, The First 
National Bank of Portland, is without Jawful or 
any right to manage, operate or control or to imn- 
terfere with the management, operation or control 
of said real property, or to collect and receive or 
disburse any of the income therefrom, as trustee 
ov in any other capacity whatsoever. 

13. Whether or not the hmitations on the power 
and disposition of said real property as contained 
in clause Sixth of said will are invalid and of no 
force and effect. 

14. Whether or not the direction for the acecum- 
wlation of a sinking fund from the income of the 
property for the payment of the mortgage contained 
in said last will and testament of Luey A. H. Deady 
is Invalid and void nnder the rule as to perpetuities. 

15. Whethet of not=paragraplis fiithgesi<dh, 
eighth and ninth of said last will and testament are 
mvalid and void. 

16. Whether or not plaintiff has a plain, speedy 
and adequate remedy at law. 

V7. Whether or not the court should: 

(a) Order, direct and decree a fill and com- 
plete diseovery of the faets referred to herein and 
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requiring defendants and each of them to render 
herein a true and correct accounting of all moneys 
which they or either of them have received as in- 
come from the said Lot 1, Block 212, City of Port- 
land, since the decease of Charlotte Howell Deady, 
being the 12th day of July, 19385. 

(hb) Award to this plaintiff judgment agaist 
the defendants, and each of them, or any of them, 
for two-thirds of the income from said real prop- 
erty, smee the said 12th day of July, 1935, less 
proper [87] deductions for payment of indebtedness, 
taxes, legacies, expenses of administration and other 
costs which, after the accounting is had herein, may 
appear to the court to be just. and proper charges 
to be deducted from plaintiff’s share of said income. 

(c) Appomt a receiver to assume the manacze- 
ment, operation and control of said real property 
and to collect and receive and hold the rents, profits 
and income from said real property, subject, to the 
orders and supervision of this court pending the 
accounting and final disposition of the cause, or as 
the alternative, impound in the hands of the de- 
fendant, The First National Bank, all moneys de- 
rived from said real property, or which might he 
derived from said real property, or which might 
be derived therefrom during the pendency of this 
cause and prior to said accounting and restrain and 
enjoin the defendant, The First National Banik, 
from paying out or disbursing any of said money 
except as may be specifically ordered by the court 
or stupulated and consented to by the plaintiff. 
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The faets, contentions and issues having been de- 
termined, the foregoing is heveby made and entered 
as the pretrial order in this suit and the case is set 
for trial on the 21 day of January, 1941. 

Done and dated this 23d day of December, 1940. 

JAMES ALGER FEE 
Judge 

Approved: 
TINGS IS... Grace 

Of Attorneys for Plaintiff 
EDGAR FREED, 
NICHOLAS JAUREGUY 

Of Attornevs for Defendants 


[Endorsed]: Filed December 23, 1940. G. H. 
Marsh, Clerk. [88] 


And afterwards, to wit, on the 21st day of May, 
1941, there was duly filed in said Court, an Opimion 
on Admission of Evidence, in words and figures as 
follows, to wit: [89] 


[Title of District Court and Cause. ] 


MEMORANDUM ON ADMISSION OF 
EVIDENCE 


May 19, 1941 
Some confusion has arisen in the minds of counsel 
over the interpretation of the will by the court, 
in the opinion on motion to dismiss. A reehrystal- 
ization of the decision may, therefore, be of moment. 
The court, held, taking the will by its four corners, 


us. Richard Howell m3 


that the clear intention of the testatrix was, first 
to give two thirds of the real property in fee simple 
to her son, Henderson Brooke Deady and one third 
jointly, by hke title, to her grandsons, Hanover and 
Mathew Edward Deady; and second, to control the 
disposition of the income from the whole property 
for a period of at least twenty-five vears. In the 
third place, based upon these clear objectives, the 
court, found a desire to substitute Hanover and 
Mathew Edward Deady for Henderson Brooke 
Deady as fee devisees, upon death of the latter 
during her life time without children. In the fourth 
place, although the court found the will required 
construction in order to discover intent, no ame 
biguity latent or patent, with regard to the devolu- 
tion of title, was discovered. These findings will now 
be reviewed in this order. [90] 

As to the first point, the intent to give a_ fee 
simple to Henderson to two thirds of the real prop- 
erty was shown by many factors. He was her sole 
surviving, and apparently favorite son. Another 
parcel is given to him in fee simple. He is principle 
legatee. one of the residual legatees. aud trustee 
and executor. His estate was ineuml ered expresst - 
with the identical ‘“‘conditions, provision: and 
charges”? and only those, which ineumbered the o-- 
tates given the grandsons, which latter were ad- 
mittedly in fee simple. It is further provided that 
after ten years, the division of the income shall 
‘‘follow the title and ownership of said real prop- 
erty’? and be distributed two thirds to Henderson 
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Brooke Deady and one third to the grandsons. The 
residuary estate 1s given two thirds to Henderson 
and one third to Hanover and Matthew. 

Everyone admits the son received this portion of 
the property in fee, but defendants claim this title 
was defeasible. This clear intention to give him fee 
simple title was mirrored in the will, sinee the 
Oregon rule requires that when a fee simple is 
elven in a prior clause, such title shall not be eut 
down by words of doubtful import in a subsequent 
elause.’ [91] 

The second clear purpose of the will was to pre- 
vent alienation of the property for twenty-five 
vears and to keep the property intact to pay off the 
mortgage. Mrs. Deady, had, by her acumen, turned 
this realty into a paying piece of property and w- 
questionably wished it held intact. and desired her 
devisees to deal with the income rather than with 
the title. These provisions would have violated the 
rule against perpetuities if devolution of the realty 
was based thereon. The cognate rule against pro- 
longed restmetions on ahenation was violated 
thereby. 

Third, upon these elear objectives, the ceurt 
found the words whereby, the grandsons elaim to 
obtain a fee simple interest in the two thirds of the 
property given to Henderson Brooke were of doubt- 
ful import. To the lay mind these words might in- 


}. Irvine vs. Irvine 69 Oregon 187, 190, Imbrie 
vs. Hartrampt! 100 Oregon 589, 596. 
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dicate, if viewed without the context, that the fee 
was to pass any time Flenderson died without issue. 
But the draughtsman was a lawyer, who imust have 
been acquainted with the Oregon re that a fee 
simple given in one clause can not be cut down 
without a clear eut expression m= a_ subsequent 
elause. He must have also known that by the eveat 
weight of American authority the words used, tm- 
ported a ‘‘substitutionary mtent.”’ The court gave 
full weight to the opinions of the Supreme Court 
of Oregon in construing similar wills. ‘The court 
noted that the life of Henderson was not used as 
the time for devolution of the title. The mtent not 
to make the expiration of the trust and shackle on 
ahenation, the tine of devolution was also noted. 
This period was beyond a life or lives in being plus 
twenty-one years and the period [92] of gestation, 
so that an executory devisee dependant thereon 
would have been void. Construed according to the 
canons, no other solution was possible but to find 
Henderson held fee simple title, if he outlived his 
mother. All through the opinion, the court refers 
to and follows the principle enunciated by the Ore- 
gon court and the statutes of the state that the in- 
tention of the testatrix gathered from the will as 
a whole, without strict, regard for the canons of 
construction, was binding. Although an attempt 
was made to reconeile the finding with the canons 
and the Oregon cases, the court ultimately found 
the intention of Mrs. Deady was to give a fee simple 
title to two thirds of the real property to her sole 
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surviving son Henderson Brooke Deady, if he out- 
lived her. 

Finally, nowhere in the opinion of this court is 
it indicated that the will contains ambiguities, either 
patent or latent, regarding title to the real property, 
wUthoneh it is noted that if the draughtsman had 
made the gift to Henderson, dependent not only 
upon the ‘‘eonditions, provisions and charges’’ as 
was the eift to the grandsons, but had added ‘‘and 
subject also to the exeeutory devise’, a different 
result might have followed. Clarity of interpreta- 
tion might also have resulted from an addition to 
the words of the Seventh Clause of the Will as 
follows: “‘Seventh, That in the event my son Hen- 
derson Brooke Deady die without issue during my 
hfetime,’’ then to the grandsons. There was a prob- 
lem of construction, but no ambiguity so far as the 
devolution of the real property is concerned. [93] 

The will is before the court. The general rule is 
that explanation, remarks or declarations of in- 
tention by the testator will not be received to ex- 
plain, modify or vary the construction of a tes- 
tament.’ The formalities surrounding the execution 
of a will could be thus entirely destroved. 

There is nothing im the Oregon eases in contra- 
vention of that rule. In Stubhs vs. Abel, 114 Oregon 


1. Hansen vs. Oregon Humane Society 142 Ore- 
gon 104, 118. Re Estate of Hodgin 110 Oregon 381. 
Closset vs. Burtehaell 112 Oregon 585. Stubbs vs. 
Abel 114 Oregon 610. Soules vs. Silver 118 Ore- 
eon 96. 
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610, 621, the court construed the will in the light 
of the surrounding circumstances but did not spe- 
cifically pass upon declarations of a testator. In 
Schramm vs. Burkhart 137 Oregon 208, 212-3, the 
court did give weight to oral declarations to prove 
a contract upon which joint and mutual wills be- 
tween husband and wife were based. But this is 
an entirely different doctrine and has nothing to do 
with the interpretation of wills not so based. See 
OCSA § 2-206 [lolman vs. Lutz 1382 Oregon 185. In 
Crown Company vs. Cohn 88 Oregon 642, 652 the 
court found a latent ambiguity and used expres- 
sions of the trustor and testimony of the sur 
rounding circumstances to clear the matter up. 

since the court here held that there was a clear 
purpose to give a fee simple title to Henderson on 
the face of the will none of these authorities are 
opposed to the construction placed upon the 
will. [94] 

The oral expressions of Lucy A. H. Deady are 
rejected. The problem of construing wills is to find 
the intention of the testator by a consideration of 
the language used. Certainly, if there be doubt about 
identification of an article or person, testimony can 
be adduced to show this feature.’ At times, also 
certain surrounding circumstances may be shown. 
But the very purpose of requiring formalities im 
the promulgation of a testament is to prevent the 
use of loose expressions of the testator to found 


1. Soules vs. Silver, supra. 
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property rights. The scientific language used by 
lawyers is a guard against this very thine. Unless it 
be assumed that the lawyer was ineompetent, such 
expressions must be taken to import the intention 
supported by the great weight of authority and to 
express the desire of the testator. Furthermore, 
dispositions which violate the legal limitations can 
not be assumed to have been intended by the lawyer, 
although a vague desire of the testator may have 
pomted m that divection. There is no ambignity in 
the words ‘die without issue’ even though differ- 
ent conits have fixed different periods to give the 
words effect. Tf oral declarations of a testator could 
be used here, such expressions ean be used any 
time a problem of construction of a will arises, 
which is not the case. 

Luéw A. H. Deady did not knew and could not 
have forecast the situation with which the court is 
now confronted. The court certainly is not required, 
nor even pernntted to find the intention she would 
have if she were writing her wu today. [If she had 
eiven Henderson title to two thirds of [95] this 
real property outright and he had sold it to a 


2. “Since the nature or extent of the estate or 
interest devised is determined by the legal effect of 
the language of the will, this question must be de- 
termined by the process of construction according 
to established legal principles, and evidence of the 
testator’s declaration of intention is not adnis- 
sible to show the character or quantum of estate in- 
tended te be devised.”” Note 94 A. Th. R. 269, and 
enses there cited. 
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stranger, it would not have been thought mequitable. 
The mere fact, that the son observed a restramft on 
alienation and the title has come imto the hands of a 
stranger to her fannly should not warp the judg- 
ment. The situation must be judged, as she viewed 
Tet thiestime. 

Inasmuch as there is a possibility that the court 
wight be required to admit this evidence wnder 
Rule 48 (a), it will be viewed as if adnutted in 
order to determine relevancy. It 1s entirely consis- 
tent with the interpretation of the language of the 
will. Mrs. Deady said she was going to give the 
property to Henderson ‘‘because he was her son 
and she thought it was only fair and right to put 
it that way in the will’’. It is true that Hanover 
reporting this speech twenty years later couples the 
eift with the words ‘‘if he had childven’’. Tf that 
slight change had been made im the will and these 
two clauses had been so wedded, a different result 
night, have been reached. But Hanover is vitally 
interested and conceeding utmost good faith, his 
recollection may have distorted these conversations. 
It is very significant that Mis. Deady, at such times, 
declared that she knew Henderson could have no 
childveun and that she hoped Amahe would not give 
him a divoree and that he was a sick man. ven in 
the form in which these expressions come to the 
court, through the veil of time and the recollection 
Of a witness, there is a suggestion that Mrs. Deady 
believed Henderson might die during her hfetime 
and without issue. The statements that the prop- 
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erty would come to Hanover and Matthew [96] 
someday might have been so conditioned. It is cer- 
tain that she was impelled by a desire to have the 
property kept intact as a monument to Judge Deady, 
which is one of the clear expressions of the will. 
The other is, that however much she disapproved 
of her son’s course of action, she thought it was 


‘only fair and right’? to give him a major share 


(m9 a} 


in the property. The addenda ‘if he had ehildren’ 
may have been coupled with the forgotten expres- 
sion ‘during my life’. She did unquestionably ex- 
press affection for her grandson and regard for 
their welfare but this might as well have been ful- 
filled by a gift of one third of the property as, of 
the whole. 

The next question 1s whether acts and agreements 
by the parties done after the death of the testator 
are admissible. The written stipulations of the 
parties, and papers filed in courts have some rel- 
evancy to the interpretation of the instrument placed 
thereon by the parties themselves. In Stubbs vs. 
Abel, supra the court admitted and considered a 
petition filed by one of the beneficiaries of a trust, 
wherein he placed a construction upon his interest. 
The court sounded a warning to the effeet that such 
interpretations were not binding on the court. The 
question here is adimissibilitv and not weight. The 
court therefore generally eonsiders these documents 
admissible. 

The matters relating to a claim presented by the 
State Treasurer for inheritance tax are rejected 
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for the reason that there was only one claim ad- 
vanced by the State [97] and hability upon this was 
admitted by the estate. What relevaney this night 
have is inconceivable. The State Treasurer raised 
only the question of the tax due from the estate 
he interests of 


upon the income paid to Charlotte. 'T 
all connected with the estate were the same. No one 
wanted to pay any more tax than the law required. 
The State will not be forelosed from collecting what 
the law allows. 

The inventory and appraisement of the estate of 
Henderson is also rejected together with the petition 
for the appointment of an administrator. The only 
possible relation these doeuments could have to 
the situation is to show how someone else may have 
construed the will. But the administrator may have 
believed he had no duty in relation to this real 
property since he could not get possession under 
Mrs. Deady’s will. Whatever he thought or did is 
immaterial and irrelevant. 

Oral declarations of Henderson are admitted. 
This may be justified either on the theory that plain- 
tiff derives whatever title to real property which 
he may have from Henderson and therefore any 
declaration of Henderson’s while holding the title 
is evidence against plaintiff (O. C. DL. A. 2-206) or 
on the theory that such declarations may form a 
foundation for estoppel against Henderson and 
therefore against plaintiff, or possibly on other 
srounds. See O. C. L. A. 2-210 and 2-208. However, 
the expressions of Henderson are not admitted upon 
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the ground that there is patent or latent ambiguity 
in the will, nor as an aid to construction there- 
ot. [98] 

However, conversations with other people be- 
sides Henderson are not admissible. Nor is the un- 
derstanding or construction of any other person 
admissible upon that ground alone. In using these 
eonversations the court will give them but slight 
weight when not incorporated im a written document 
which is under discussion at the time, and give them 
no weight when in contradiction thereof. But the 
question now is that, of admissibility. 

The court admits the statement of Hanover that 
he relied upon representations of Henderson }ut 
reserves the right to weigh the testimony with the 
circumstanees and in the light of the general sit- 
uation. 

A tabulation of the rulings is attached hereto 
and an appropriate order may be drawn incorporat- 
ing the substance thereof. [99] 

The court adheres to its previous ruling and ex- 
cludes Defendants Pre-trial Exhibit (a) (certified 
photostatie copy of Petition for Probate of the 
will of Henderson Brooke Deady) p. 65. 

The court adheres to its previous ruling and ex- 
cludes Exhibit (b) (certified copy of Inventory and 
Appraisement of the Estate of Henderson Brooke 
Deady) p. 66. 

The court adheres to its previous ruling exclud- 
ing testimony as to the background of the subject 
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matter of conversations between Henderson Brooke 
Deady and Samuel B. Weinstein, p. 69-70. 

The eourt sustains the objection to testimony of 
Samuel B. Weinstein regarding conversations with 
Chester Dolph as to what Henderson Brooke Deady 
was to receive under the will of Lucey A. H. Deady, 
p. 72. 

The court admits in evidence Defendants Pre- 
trial Exhibit C (copy of complaint for divoree, 
with agreement attached thereto, in case of THen- 
derson Brooke Deady v. Amalie B. Deady). p. 87. 

The court admits testimony of Samnel B. Wein- 
stem as to conversations with Henderson Brooke 
Deady. p. 75-81. p. 82. 

The court excludes testimony of Samuel B. Wein- 
stein as to whether he rehed upon statements of 
Henderson Brooke Deady as to his interest in the 
real property in advismeg Amalie Deady to sign a 
property agreement in connection with Amatlie’s 
and Henderson’s divorcee, p. 85, p. 87. same ruhine. 

The court rejects testimony of Samuel B. Wein- 
stein as to discrepancy hetween agreement and 
stipulation. p. 92. [100] 

The court sustains plaintiff’s motion to strike ont 
all the testimony of Samuel B. Weinstem as to 
conversations and negotiations with Chester VY. 
Dolph. p. 97-148. 

The court admits testimony of Samuel BL Wein- 
stein as to conversations and negotiations with TPen- 
derson Brooke Deady. p. 97-148. 
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The court admits testimony of Samuel B. Wein- 
stein as to conversations and negotiations with Hen- 
derson Brooke Deady. p. 97-148. 

The court admits testimony of Samuel B. Wein- 
stein as to conversations and negotiations with Hen- 
derson Brooke Deady. p. 97-143. Defendant's Ex- 
hibit C is admitted, see supra p. 87. 

The court sustains plaintiff’s objection to Han- 
over Deadv’s testimony as to conversations with 
Luevy A. H. Deady regarding the property. p. 149, 
1@) ots 152; 

The court overrules plaintiff’s objection to Han- 
over Deady’s testimony as to conversations with 
Henderson Brooke Deady. p. 157. 

The court overrules plaintiff’s motion to strike 
Hanover Deady’s testimony in regard to conversa- 
tions with Henderson Brooke Deady relating to 
stipulations embodied in Defendant’s Pre-trial Ex- 
habits: I aad J. p. 161, 

The court overrules plaintiff’s objection to De- 
fendant’s Pre-trial Exhibits I (certified photostatic 
copy of stipulation, Luey A. H. Deady Estate dated 
December 18, 1923) and J (certified photostatie copy 
of stipulation, Lucy A. H. Deady Estate, dated Oc- 
tober ....., 1924, and admits said exhibits in evidenec. 
pelo 

The court overrules plaintiff’s objection to Han- 
over Deady’s testimony as to controversy over real 
property as set out in stipulation. p. 163. 

The court overrules plaintiff’s objection on ground 
that question propounded by counsel was leading. 
pastes. [1014 
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The court overrules plaintiff's objection to tes- 
timony of Hanover Deady regarding claim of Marye 
Thompson Deady. p. 164. 

The court sustains plaintiff’s objection to Han- 
over Deady’s testimony regarding conversations 
had by Mary T. Deady with Mr. Simon and his 
mother (Mary E. Deady) and also sustains plain- 
tiff’s motion to strike such testimony. p. 165, 166. 

The court overrules plaintiff’s objection to Han- 
over Deady’s testimony regarding conversations be- 
tween Marv E. Deady and Henderson Brooke Deady 
in witness’s presence. p. 167. 

The court overrules plaintiff’s objection and ad- 
mits in evidence Defendant’s Pre-trial Exhiht D 
(certified photostatic copy of amended complaint, 
Marve T. Deady vs. Henderson Brooke Deady, et 
al. p. 169). 

The court overrules plaintiff’s objeetion and ad- 
nits m evidenee Defendant’s Pre-trial Exhibit E 
(photostatic copy of compromise agreement between 
Marve T. Deady, Henderson Brooke Deady, et al). 
p. 170. 

The court overrules plaintiff’s objection to testi- 
mony of Hanover Deady regarding conversations 
with Henderson Brooke Deady as to mMecome from 
the property. p. 171. 

The court overrules plaintiff’s objection to testi- 
mony of Hanover Deady as to lis rehance upon 
statements of Henderson Brooke Deady, p. 171. 

The court overrules plaintiff’s objection and ad- 
mits in evidence Defendant’s Pre-trial Exhibit A 
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(photostatic copy of affidavit of Henderson Brooke 
Deady, dated Oct. 29, 1925). p. 178. 

The court overrules plaintiff’s objection and ad- 
mits in evidence Defendant’s Pre-trial Exhibit K 
(certified photographic copy of stipulation, executed 
August. ..., 1931, by Henderson “Broglie ead, 
Joseph Simon, et al.). p. 179. [102] 

The court overrules plaintiff's objection and ad- 
mits testimony of Hanover Deady with regard to 
Defendant’s Pre-tmal Exhibit K. p. 180, 187. 

The court excludes testimony of Hanover Deady 
regarding negotiations with Joe Simon leading up 
to preparation of document which is Defendaut’s 
Pre-trial Exhibit IX. p. 188-9. 

The court excludes testimony of Hanover Deady 
regarding discussion with Ralph Wilbur. p. 193. 

The court overrules plaintiff's stipulation to testi- 
mony of Hanover Deady regarding his reliance upon 
statement made by Henderson Brooke Deady, p. 
194. 

The court overrules plaintiff’s objection to testi- 
mony of Hanover Deady regarding his signing of 
the stipulation (Ex. BK.) 

The court overrules plaintiff’s objection and ad- 
mits evidence Defendant's Pre-trial Exhibit G 
(copy of unexecuted agreement between Charlotte 
{lowell Deady, Hanover Deady, and others, dated 
Get, 227, Tet). p. 196. 

The court adheres to its ruling in regard to the 
substitution of the original for the copy of Ex- 
hibit G p. 196. 'This matter is later cleared up by 
the introduction of the original. 
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The courts rulings on the letter of Wilbur, Beck- 
ett, Howell, and Oppenheimer to Joseph Simon, 
July 10, 1933, is made immaterial by subsequent 
action of counsel in withdrawing it. pp. 215, 227, 
229-32, 238. 

The court adheres to its previous ruling denying 
Plaintiff’s motion to strike out testimony of Hano- 
ver Deady. p. 235. 

The court adheres to its previous ruling over- 
ruling defendant's objection to question propounded 
to Hanover Deady on ground it had already been 
answered. p. 239. [103] 

The court adheres to its previous ruling and 
admits testimony of Hanover Deady as to conver- 
sations with Robert Strong. p. 247. 

The court adheres te its previous ruling admit- 
ting testimony of Hanover Deady regarding eon- 
versations with Joseph Simon. p. 2481. 

The court adheres to its previous ruling denying 
plaintiff’s motion to strike the testimony of Hano- 
ver Deady regarding conversation with Joseph 
Simon. p. 250-51. 

The court adheres to its previous ruling admit- 
ting testimony of Jessie Murch as to whether or not 
she had conversations with Mis. Lucey A. H. Deady. 
p. 206-7. 

The court adheres to its previous ruling allowing 
Jessie Murch to answer counsel’s question as to first 
time Mas. Lucey A. H. Deady discussed matter with 
her. p. 207. 
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The court adheres to its previous rmaling striking 
unresponsive answer of Jessie Murch. p. 257-58. 

The court adheres to its previous ruling sustaim- 
ing plaintiffs’ objection to question asked Jessie 
Murch and testimony as to what Mrs. L. A. H. 
Deady said. p. 258-9. 

The court sustains plaintiff’s objection to Blanehe 
Catlin’s testimony regarding conversations with 
Mrs. Lucey A. I. Deady, p. 268. 

The court adheres to its ruling refusing to strike 
answer of Blanche Catln as being unresponsive. 
p. 268. 

The court sustains plaintiff's objection to testi- 
mony of Ariel Deady regarding conversations with 
Mrs. Lucy A. H. Deady. p. 274. 

The court overrules plaintiff’s objection to testi- 
mony of Ariel Deady regarding conversations with 
Henderson Brooke Deady. p. 277-9. [104] 

The court sustains plaintiff's objection to testi- 
mony of Mrs. Helen Hanson regarding conversa- 
tions with Mrs. L. A. H. Deady. p. 282. 

The court sustains plaintiff's objection to testi- 
mony of Matthew Deady regarding conversations 
with Mirs. Lucy A. H. Déady. p. 287. 

The court grants plaintiff’s motion to strike ques- 
tion and answer of Matthew Deady as to presents of 
Mersey. Agel. Deady: pp: 288. 

The court overrules plaintiff’s objection to testi- 
mony of Matthew Deady regarding conversation of 
Mis. L. A. H. Deady about Uncle Paul, the answer 
being no. p. 288-0 
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The court sustains plaintiff's objection to Mat- 
thew Deady’s testimony regarding statements of 
Mrs. L. A. H. Deady about ‘‘ When this property 
becomes vour and Hanover's,’’ ete. p. 290. 

. The cowt does not rule on plaintiff's objection to 
Matthew Deady’s testimony regarding a letter from 
his brother beeause no ruling was requested and the 
line of testimony was abandoned. p. 292. 

The court sustains plaintiff's objections and ex- 
cludes from evidence Defendant’s Pre-trial Ex- 
hibits: 

t. (Copy of Order of Multnomah County Pro- 
bate Court of Apri] 21, 1924, determining state in- 
heritance tax in Lucy A. H. Deady estate) p. 301. 

lL. (Copy of stipulation for settlement of im- 
heritance tax in Luey A. H. Deady estate, dated 
Pept. ..., 1935.) p. 302-3. 

M. (Copy of petition for determination of in- 
hemtance tax on Luev A. H. Deady, estate, filed 
Orie 1, 11935.) p. 304. 

N. (Copy of Order fixing inheritance tax on Lucy 
A. H. Deady estate, dated Oct. 1, 1935. p. 304. 

O. Copy of letter May 16, 1935, Oregon State 
Treasurer to First National Bank. p. 305, [105] 

P. Copy of letter May 23, 1935, Robert F. Ma- 
euire to First National Bank. p. 305. 

Q. Letter Oct. 25, 1923, Wilbur, Beckett, & 
Howell to Joseph Simon, p. 506-8. 

R. Carbon eopy of letter Oct. 26, 1923, Joseph 
Simon to Wilbur, Beekett and Howell. p. 308-9. 
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Note: It is understood that where the court has 
rejected testimony or excluded any documentary 
evidence, all cross-examination as to such testimony 
or document is also rejected. 

[Endorsed]: Filed May 21, 1941. G. H. Marsh, 
Clerk, By R. DeMott, Deputy. [106] 


And Afterwards, to wit, on the 17th day of No- 
vember, 1941, there was duly filed in said Court, 
an Opinion m words and figures as follows, to wit: 

[107] 
[Title of Distriet Court and Cause. ] 


OPINION 
November 17, 1941 


James Alger Fee, District Judge: 

This case involves the construction of the will of 
Lucey A. H. Deady. The court, on motion to dismiss, 
interpreted the language of the will itself and sus- 
tained the complaint. Thereafter, answer was filed. 
A pre-trial conference was held. Based upon a pre- 
trial order, the case was tried before the court. 
Since numerous objections were made to the evi- 
dence, the court has heretofore issued an opmion 
dealing with questions of admissibility. 

The facts are as follows: 

At the time of the execution of her last will,* 

1. The will is printed in full in the former opin- 


ion of the court on a motion to dismiss, filed Novem- 
ber 6, 1939. 
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Luev A. H. Deady was 86 years of age, and at the 
date of her death, August 29, 1923, her age was 
89 years. At the time of the execution of her will, 
and also at the time of her death, she had one living 
child, Henderson Brooke Deady, and two deceased 
éehildven, Paul R. Deady and Edward N. Deady; 
three daughters-in-law, Amalie B. Deady (then the 
wife of Henderson Brooke Deady), Matrye Thomp- 
son Deady [108] (vidow of Paul R. Deady), and 
Mary FE. Deady Gvidow of Edward N. Deady) ; two 
erandchildren, Matthew Edward Deady and Fan- 
over Deady, children of Edward N. Deady. At the 
time of the execution of Lucy A. H. Deady’s last 
will, Henderson Brooke Deady was 51 vears of age, 
Matthew Edward Deady was 31 years of age, and 
Hanover Deady was 28 vears of age. At that time 
Henderson was, and for a long time had been, hving 
apart and separated from his wife, Amalie B. 
Deady. 

At the time of her death Mis. Deady was seized 
of the real property in question. Letters testamen- 
tary were issued to Henderson and Joseph Simon, 
September 15, 1923. Controversy seems to have 
sprung up immediately, concernmne the distribution 
of money and the ownership of the property, be- 
tween Henderson and Hanover. Wilbur, the attor- 
ney for Lfenderson and Matthew Edward wrote a 
letter to Joseph Simon, October 25, 1923, setting 
up a claim that the grandsons would be entitled to 
the whole estate on Henderson's death, and Joseph 
Simon answered October 26, 1923. The stipulation 
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settling a temporary schedule of disbursements was 
executed December 18, 1923. Marye Thompson 
Deady, thereafter, commenced suit September 3, 
1924, claiming a portion of the real property, and 
as a result, apparently, a second stipulation was ex- 
ecuted for temporary distribution in October, 1924. 
Thereafter, when considerable negotiation had been 
carried on between Henderson and Amalie B. Deady, 
a divorce suit was filed by the former and based 
upon a property settlement, dated September 14, 
1925, decree entered therein. Marye Thompson 
Deady’s suit was settled by the stipulation dated 
October 28, 1925, a document which clears the ex- 
ecutors and [109] created a trust for the life of 
Marye Thompson Deady. Upon the day after, Octo- 
ber 29, 1925, Henderson executed an affidavit to 
the effect that at that time he had no children. A 
great deal of negotiation was then carried on by 
Henderson and Hanover in the effort by Henderson 
to get consent to the payment of lis share of the 
income to Charlotte Howell if he should die before 
the expiration of the six months after the date of 
Ins divorce decree from Amalhe. The refusal of 
Elanover caused a violent quarrel. Henderson then 
left Portland and did not return. Shortly thereafter 
he married Charlotte Howell Deady. In 1931 an- 
other stipulation was signed as to distribution of 
the imcome by the executors. 

Henderson died May 28, 1933, leaving no issue 
him surviving. He left a will which made no spe- 
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cific mention of this property, but named Charlotte 
Howell Deady as residuary legatee and appointed 
her to his share of the income of his mother’s es- 
tate, in accordance with the provisions of his 
mother’s will. Henderson’s will was probated July 
18, 1933. The estate has not yet been closed. Han- 
over was Immediately interested in obtaming a deti- 
nite expression as to how much money Charlotte 
Howell Deady would be entitled to under the ap- 
pointment of Henderson. The result of this was 
that a compromise agreement was sent to her by 
Mr. Wilbuy, which she refused to sign. Another 
document of settlement, both as to title and the in- 
come, was forwarded to her by Hanuver’s attomeys. 
This she signed October 11, 1934. On its return 
Matthew Edward signed but subsequently Hanover 
refused to execute it. 

Joseph Simon died February 14, 1936, and The 
First National Bank was appointed and qualified 
as executor February 27, 1935. Charlotte Howell 
Deady died July 12, 1935. [110] Her will, probated 
July 22, 1935, makes no mention of this specific 
property, but designates Richard Howell, her son, 
as her residuary legatee. This estate is still unelosed. 

The mortgage on the property in question was in 
the amount of $40,000 at Mrs. Luevy A. H. Deady’s 
death, and has been extended several times, and, 
on July 6, 1935, was still unpaid in the sum of 
£29,000. 

On March 6, 1935, the estate of Mrs. Lucey A. FH. 
Deady was closed and The First National Bank 
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discharged as executor. Sinee then the defendants 
have held the property and denied any claim of the 
plantiff thereto. 

The court by construction of the will itself, ex- 
clusive of other factors, found that the intention of 
Mis. Deady was to give to Henderson a fee simple 
title to an undivided two thirds interest in the real 
property in question, if Henderson survived her. 
This fee was eneumbered with a restriction agaist 
alienation for twenty-five vears and until the mort- 
gage could be paid off and also, with the payment 
of certain definite sums to various persons. 

The question of construction of the will by the 
parties involved is now raised upon the evidence. 

sefore discussing these issues, it should be noted 
that there appears inferentially in the record strong 
evidence of the correctness of the construction 
placed upon the will by the eourt. 

Henderson, Paul R. and Edward N., sons of Judge 
and Mis. Deady, by the will of theiv father, became 
at lus death, jointly the owners in fee simple of the 
very veal property here in issne, subject only to the 
life interest of Mrs. Deady. At her request, with- 
out consideration, the three sons deeded [111] the 
fee of this property to her, in order that the build- 
ing could be erected thereon. This is undemed. Pan! 
R. died without childven, Marve Thompson Deady 
was givel a monthly pavment under the will, as 
his widow. Mrs. Luev A. TT. Deady recognized the 
obligation te Edward N. by giving to his sons, Han- 
over and Matthew Edward, one third of the real 
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property in fee subject to the ‘‘conditions, provi- 
sions and charges’’. It does not seem consistent to 
believe that she did not give an unqualified fee when 
she devised the balance of the property to Hender- 
son, subject to the same ‘‘conditions, provisions and 
charges’’. 

As noted above, Henderson had already held part 
of the property ur fee and had deeded it to her. n- 
questionably, she recognized this strong obligation 
and returned to him the fee which he had deeded 
to her, together with the interest of his deceased 
brother, but burdened with the cash payments and 
the restriction on alienation. This evidence almost 
conclusively sustains the construction. Because the 
eift in fee was in satisfaction also of a debt, the 
court in Imbrie vs. Hartrampf, 100 Oregon, 589, 597, 
says: “‘Whnile the amount of the indebtedness is not 
disclosed by the record, it would not seem that the 
father in the hberal disposition of his bounty to his 
son, as manifested by the will, would devise a title 
in fee to land for a consideration in one part of 
the will and take it away or diminish the title, de- 
base the fee as it is usually termed, in another part.” 
Like considerations compel a like conclusion in the 
instant case. 

But it is contended that either agreements or ut- 
terances of the devisees throw Heht upon the con- 
struction of the will. 

There are three foundations upon which the court 
Inay consider occurrences after the death of TLateyv 
A. H. Deady. First, if the family in written docu- 
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ments settled the [112] construction of the will or 
the clauses thereof or, second, if Henderson or Chai- 
lotte, as holder of the title 11 some binding manner 
placed limitation thereon, or, third, if either of 
them, when holding title, by false words or acts, 
misled Hanover and Matthew Edward to the point 
that it would be mequitable to allow a successor to 
set wp the truth, then the construction of the will 
heretofore found by the eourt might be modified 
accordingly. 

The court will consider as to the first ground four 
documents, signed by legatees and devisees under 
the will of Luey A. H. Deady. The second basis 
will require a consideration of certain doeuments 
executed by Henderson and Charlotte Howell Deady. 
The third ground will require a consideration of the 
question of whether either Henderson or Charlotte 
was under a duty to speak or make representations, 
and what representations either of them made, 
whether Hanover or Matthew Edward rehed thereon 
and whether damage was caused thereby. 

There are four transactions in which the parties 
interested were involved: (1) the stipulation of De- 
cember, 1923, (2) the stipulation of October, 1924, 
(3) the stipulation based on the claims of Marve 
Thompson Deady, dated October, 1925, (4) the stip- 
uation of Aneust, 1931. 

The first stipulation of December 18, 1925, states 
that there is a dispute “fas to whether or not the 
estate of said deceased shall be distributed as by 
said will directed and as to the ownership of the 
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7 in controversy here. This document 


real estate’ 
was signed by all the interested parties. Hanover 
testified that the controversy then pending was the 
claim of Marye Thompson Deady to one [113] third 
of the real property in question. But the suggestion 
as to a stipulation regarding distribution of the in- 
come came, on October 26, 1923, from Ralph W. 
Wilbur, one of the attorneys for Hanover, and im 
the same letter there is the claim that the grandsons 
would ultimately come into the title of the whole 
tract, but no mention of the Marve Thompson Deady 
claim. Mr. Joseph Simon, the co-executor, mn an- 
swer to this letter on October 28, 1923, agreed to 
the stipulation to protect the executors, but answers 
the claim as to the ultimate title by a suggestion 
that ‘‘all parties interested get together and arrive 
at some adjustment of their differences and avoid 
irritation and il] feeling’’. 

It is extremely significant that Mr. Wilbur did not 
mention the claim of Marye Thompson Deady and 
that the dispute as to title was then between Hen- 
derson and the grandsons. The inference to be 
drawn is that Henderson, to the knowledge of Han- 
ever and Wilbur, was claiming the fee, but this 
point was expressly left in abevance by the docu- 
ment. 

The stipulation of October, 1924, carried on the 
same agreements, except that Henderson, by the 
terms thereof, received $100 per month additional. 
It is true this instrument bears evidence that Marve 
Thompson Deady was at that time urging her claim, 
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for im order to get her signature Henderson was 
required to pay to her $10 per month out of the ad- 
ditional amount obtained by him. But, it will be 
noticed that her suit had been filed September 5, 
1924, which is some indication that it was not being 
urged at the time of the first stipulation, exequted 
almost a year before. 

The primary purpose of the stipulation of Octo- 
ber, 1924, was the settlement of the suit filed by 
Marve Thompson Deady [114] on September 3, 192+. 
The sahent feature of the stipulation is that it is 
not and does not purport to be a construction of 
the will as to the shares aequired by Henderson and 
the grandsons, but was a new agreement among all 
the devisees in settlement of the claim made by 
Marve Thompson Deady that Luey A. H. Deady 
had nothing but a life estate in the real property 
in question. However, the special warranty deed 
to he executed according to this stipulation is to 
be made by Marve Thompson Deady to Henderson 
and to each of the grandsons and not to trustees. 
This indicated that the title was im the devisees 
and not in trustees. Furthermore, the deeds are to 
be made “fin proportion to their interests’. If this 
is a construction of the will, the inference would be 
that Tfenderson was to get a deed to two-thirds and 
Matthew Edward and Hanover a deed to one-sixth 
each, respectively. If this is not the impheation, 
then no claim ean be based upon the stipulation 
except that the grandsons in the face of a dispute 
over the title did not have it explicitly settled. There 
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is certainly no impheation here that Henderson was 
yielding to their construction. 

The remaming stipulation of August, 1931, refers 
to the stipulations of December, 1923 and October, 
1924, and re-distributes the income during the re- 
mainder of the ten year period set up in the will, 
but certainly has no impheations as to construction 
of the will, or as to the disposition of the real prop- 
erty. It is notable that Marye Thompson Deady did 
not sign this stipulation, and that the agreement 
of October 18, 1925, is not mentioned therein. 

If all of these ‘‘family’’ documents be considered, 
it is obvious that none had for its purpose the con- 
struction of [115] the will. The initial letters indi- 
eate the grandsons were claiming the whole prop- 
erty on Henderson’s death. Yet nowhere in the 
documents is this question settled, nor is it ever 
mentioned again. Henderson was able to obtam the 
bulk of the income contrary to the terms of the will 
and defer the collection of a sinking fund eon- 
trary to the terms of the will, notwithstanding the 
claim advanced by Mr. Wilbur that the bulk of 
the income should be applied upon the mortgage 
sinking fund to protect the interest of the grand- 
sons as ultimate devisees. Ably represented as the 
grandsons were, they would not have turned over 
the great bulk of the income to Henderson without 
a definite agreement that the grandsons would eome 
into the property on Henderson's death. On the 
contrary, it 1s highly significant that the only doc- 
ument which directly deals with the title uses the 
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62 3 


in proportion to their respective interests.” 

The most that ean be said of this situation is that 
there was a deliberate failure to interpret the will 
after a sharp conflict had originally been suggested 


phrase 


and at a time when Hanover contends no one had 
suggested a contrary construction. 

The second basis for construction of the will eon- 
sists of the acts and deelarations of Henderson and 
Charlotte. This subject is further divided into writ- 
ten documents and oral expressions. 

The written documents executed by Henderson 
whieh have bearing are: (a) the settlement with 
Amahe, his first wife, (b) the affidavit to the effect 
that he had no children, (¢) his will. 

The first document for consideration is the prop- 
erty settlement between Henderson and his first 
wife, Amalie. [116] This instrument contains only 
one expression which bears on the point. It is stipu- 
lated that Lucy A. H. Deady by will “did give, 
devise and bequeath to Henderson Brooke Deady 
the undivided two thirds of Lot numbered one * * * 
conditioned as in said will provided”. It is possible 
that this expression might relate to the supposed 
executory devise. But it more probably relates to 
the words of the will that the devises of Lot 1 ‘are 
upon the express condition that said property shall 
not be disposed of or encumbered during the period” 
of twenty-five vears. All parties unquestionably ac- 
cepted the restriction on alienation ag valid. Simee 
Henderson could not convey or eneumber His in- 
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terest, the only way in which Amalie could get 
support was through the payment of money from 
Henderson directly while he lived, and by a share 
in the appointed annuity to his widow. In her situ- 
ation, the freeing of the fee from restrictions at 
the end of twenty-five years could be of small in- 
terest. There are no implications to be drawn from 
this imstrument that Henderson did not have fee 
sinple title, subject to the restriction of alienation. 

The affidavit executed by Henderson states that 
“no child or children have ever been born to me 
and that I have not had and have not now any issue 
by marriage or otherwise”. This is a formal doen- 
ment filed in the estate. It was executed after the 
decree in the divorce case and after the final settle- 
ment with Marye Thompson Deady. 

At that date if Henderson had died, Hanover and 
Matthew Edward would have been his heirs, if 
Henderson at the time of his death had no children, 
not by virtue of Mis. Deady’s will, but im aecord- 
ance with the general laws of inheritance. [117] He 
had no other relatives and he believed he could not 
alienate his interest. Henderson, further, was ex- 
pectant of death within a short time. his appears 
as a sufficient and, in fact, the only possible ex- 
planation of the document. If the construction of 
the will had been in issue, the document would have 
expressed this purpose and have contained apt terms 
to settle the controversy. 
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The instrument was intended also to clear Char- 
lotte of the charge made by Hanover and is unques- 
tionably connected with the quarrel mentioned later. 
Considering the time of execution, it cannot have 
been intended to convey any inpleation that Hen- 
derson did not have fee simple title. 

There is no doubt that Henderson, through loy- 
alty to the wishes of his mother or through belief 
in the legality of the previsions, hound himself so 
far as he could to the validity of the distribution 
of the income by the executors in aecordanee with 
the stipulations and in view of the restriction on 
alienation. He acted as if he had a personal belief 
that these were binding. 

This belief is of interest, in interpreting his own 
will, the last instrument for consideration on this 
subdivision. He did appoint an income to Charlotte, 
as his widow. He believed that with the distribution 
preseribed by the will or the various stipulations 
and the restraint on alienation he could not provide 
for her in any other way. Otherwise, he would not 
have been so violently disturbed over Hanover’s 
refusal to provide for Charlotte before thei mar- 
riage. 

The failure to devise Ins imterest in Lot 1 to 
Charlotte expressly m1 his will, probably has the 
same explanation. He would expect the others to 
take advantage of breach of the [118] condition 
agaist alienation, especially if Charlotte were in- 


volved. 
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The written documents with which Charlotte was 
connected are next in order. These consist of: (a) 
the abortive stipulations and (b) her will. 

(a) The first instrument relating to the mterest 
of Charlotte was sent to her by Ma. Wilbur, the 
attorney for Hanover and Matthew Edward, after 
Henderson's death. There is dispute over the con- 
tents and it need not be further regarded. 

The second was signed by Charlotte and Matthew 
Edward and by Mr. Wilbur, as witness, but not by 
Hanover and, therefore, did not become effective. 
This document can be construed in no other way 
than as a claim of a fee stmple interest in the prop- 
erty on behalf of Charlotte with an offer to com- 
promise for a life estate and an assured income. 
‘The ‘‘controversies’’ regarding ‘‘the nature and ex- 
tent of their interests and estate in said real prop- 
erty’ and the fact that “Seach has and does assert 
claims thereto adverse to the claims asserted by the 
other’’ ave recited. Charlotte offers to deed to Hano- 
ver and Matthew Edward ‘tall her right, title and 
interest in and to Lot numbered one” subject to the 
legacies ‘‘but there is saved, excepted and reserved 
to said Charlotte Howell Deady, for the term of her 
natural life, a life estate in an undivided two thirds 
interest in said real property and its appurtenances 
and m and to the rents, income and profits there- 
from’. The document contains also a confirmation 
of the life estate from the erandsons. This was 
clearly the assertion of a claim to the title in Char- 
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lotte. Equally clear is her acceptance [119] of dis- 
tribution by the executors according to the stipula- 
tions and her acceptance of the restriction on aliena- 
tion. 

(b) Her will must be interpreted like that of 
Henderson. Apparently she, lke Henderson, be- 
heved that a devise of the interest expressly would 
be in violation of the condition against alienation. 

A thorough consideration of the written docu- 
nents executed by the parties indicates that all 
accepted the management of the real property, the 
distribution of mecome by the executors and the 
validity of the restriction on alienation. No express 
statement in any doenment is made construing the 
language of clause seven of the will, notwithstand- 
ing the grandsons now urge that Henderson con- 
tinually adopted the construction for which they 
now contend. 

Next, the testimony of oral expressions by Hen- 
devson and Charlotte should be considered. It is ex- 
tremely doubtful whether this testimony was ad- 
missible. In almost every mstance the oral testi- 
mony was introduced to explam or contradict 
expressions in the series of written documents 
which have been considered, meluding the will. If 
ilenderson accepted the iterpretation of clause 
seven of the will as an executory devise to the 
erandsons on his death without issue, it would seem 
that this vital faetor would appear in the docu- 
ments. 
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It has been urged that Joseph Simon, Chester 
V. Dolph and Lester W. Humphries and Mary E. 
Deady are dead and cannot testify as to the repre- 
sentations made by Henderson. But the faet which 
is more ponderable is that this testimony now under 
consideration consists of oral declarations claimed 
to [120] have been made by Henderson, who is 
dead and cannot explain them. 

Neither Henderson nor Charlotte were under 
any more duty to urge their interpretation of the 
will than were Hanover and Matthew Edward. 
Even if the latter were continually urging the prop- 
osition that Henderson did not have a fee simple, 
he and his suecessors would have a right to rely 
upon the terms of the will. 

The danger and difficulty of re-interpreting writ- 
ten documents upon oral declarations made under 
various situations over a course of years is ap- 
parent. 

However, several situations will be considered. 
The conversations with Weinstein over the settle- 
ment with Amalhe are in explanation of a written 
document which is before the court and which does 
not by its language clearly convey an expression 
concerning the title. Clear and convineing proof 
of declarations which divest one of fee simple title 
must be required. If this was the key of the settle- 
ment it would logically appear in the document. 

These declarations are furthermore related in 
general effect and not by speeifie conversation. How 
much of this understanding came by Weinstein’s 
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own interpretation, or by vague impressions of 
someone else who may have read the will and how 
much was directly said by Henderson himself is 
problematical. Henderson and his then wife were 
dealing at arms length. Once she was divorced, 
Hanover and Matthew Edward would be the heirs 
of Henderson, unless he already had children and 
it is probable that the declarations related to this 
situation, since Hanover made that the point of 
discussion two months later when the affidavit, 
which has [121] already been discussed, was ob- 
tained. If the inalienability of the property for 
twenty-five years be assumed, as apparently Hen- 
derson assumed it, the settlement was fair and no 
further circumstantial guaranty of this fact is nec- 
essary. Charlotte, after her marriage to Hender- 
son carried out these terms to the letter. 

The salient point is that if such admissions were 
made none were reflected m the written property 
settlement between Henderson and Amalie. 

The alleged declarations of Henderson to Han- 
over were spread over the period of time from the 
death of Luey A. H. Deady on August 29, 1923, to 
the departure of Henderson for the East, sometime 
in November, 1925. So far as the testimony is spe- 
cific as to the conversations, each occurred with 
reference to a situation which resulted in a docu- 
ment. The first was soon after Lucy A. H. Deady’s 
death. These conversations could not have been as 
satisfactory to Hanover, since they were followed 
(1) by the letter of Mr. Wilbur of October 26, 
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19238, which eriticizes the claims of Henderson and 
advances the interpretation of the will here urged 
by the grandsons, (2) by the letter of Joseph Simon 
of October 28, 1923, counselling an amicable arrange- 
ment, and (3) by the stipulation of December 18, 
1923, which recites that there are controversies, 
and vields to Henderson a major portion of the 
income, contrary to the claim of the Wilbur letter 
that this should be applied to the sinking fund be- 
cause the grandsons owned the ultimate title. 

The declarations to Mary Ik. Deady are closely 
connected with the stipulation setthng the Marye 
Thompson Deady claim and can be explained upon 
the basis that, at that time the [122] gyvandsons 
would have got the title in the event of Hender- 
son's death, if he had no children then. The similar 
explanation of the conversations relating to the 
affidavit has already been made. 

The conversations and quarrel regarding the re- 
fusal of Hanover to provide for Charlotte in the 
event Henderson died before he married her, show 
Henderson’s attitude toward the condition against 
ahenation. He was in fear of immediate death, but 
he was also afraid to marry Charlotte before the 
six months had expired, because it might be claimed 
she was not legally his widow. If he was not mar- 
ried at the time of his death, Hanover and Mat- 
thew Edward would have inherited Ins two-thirds 
unless he had children. He had sworn he had no 
children, probably as a preface to an attempt to 
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eet Hanover to agree to provide for Charlotte, in 
the event he could not marry her before his death. 

Charlotte has only one declaration reported and 
that by hearsay. It was to the effeet that Charlotte 
‘“Inew what Mrs. Deady wanted’’. These words 
may mean that Mis. Deady wanted the estate kept 
intact and that Charlotte was not going to violate 
that wish herself. It certainly does not mean that 
she was advancing no claim to title, as the offer of 
settlement shows. 

Summarizing, none of the written documents con- 
tain direct evidence that Henderson was not claim- 
ing a fee. The implications are all to the contrary. 
The oral declarations are vague and indirect and 
are generally in explanation or contradiction of one 
of the written documents. Finally, Henderson was 
under no more duty to place his claim of absolute 
title into the foreground than were Hanover and 
Matthew Edward to insist upon their interpreta- 
tion. [123] 

Hanover, moreover, places no reliance upon any- 
thing Henderson said or did. The aura of conflict 
between the two is perfectly apparent in reading 
the record. Hanover’s attitude has been one of 
hostility to Henderson on account of disapproval 
of the alleged conduct of the latter. This hostility 
is untempered by any modifying factors toward 
Charlotte and plaintiff. It is apparent in the first 
letter of Mr. Wilbur soon after Mrs. Deady’s 
death, in the refusal to make a compromise re- 
earding support for Charlotte if Henderson died 
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before marriage, in the desire to eut her annuity 
as far as possible immediately after Henderson’s 
death. Assuming entire honesty upon his part, it 
eolors his testimony when he says that the stipula- 
tion of December 18, 1928, was based altogether 
upon the controversy relating to the interest of 
Marye Thompson Deady, when the previous cor- 
respondence shows that there was a clash of in- 
terest regarding the title between Henderson and 
hiniself. This led him also to deny that Charlotte 
made any claim to title when the document which 
was before him set up elaim of title in her. If this 
stubborn and uncompromising moral attitude had 
not existed, he could have settled this dispute by a 
stroke of the pen. Mr. Wilbur could not have taken 
the same attitude, since he allowed Matthew Edward 
to sign the stipulation, put his own name to the 
document as a witness and thereafter held the docu- 
ment for months, in apparent hope that Hanover 
would sign it. 

This same spirit apparently led Hanover to con- 
vinee himself that Henderson and everyone else 
agreed with him on his peculiar interpretation of 
the will. It is credible that he has constantly be- 
heved that the title would come to him if Henderson 
had no children, But this may be [124] because he 
would believe no one who suggested a contrary 
interpretation or doubts as to the construction. In 
any event, there were many controversies over the 
meome and he did not require Henderson in any 


150 Matthew Edward Deady et al. 


stipulation to specifically state that Hanover and 
Matthew Edward were to receive the two-thirds 
of Lot 1 on the former’s death, notwithstanding 
that he vielded to the demands of Henderson for 
more mc¢ome many times through the years. 

Thus, none of the alleged constructions of the 
will have weight with the court. The court finds 
that two-thirds of Lot 1, Block 212, vested in Hen- 
derson at the death of his mother, passed to Char- 
lotte and from her to plaintiff. 

The next question is as to what relief plaintiff 
is presently entitled. 

The court has heretofore construed the will and 
thereby found that there was no real testamentary 
trust since the fee title was vested in the grandsons 
and Henderson. The executors were simply given 
the 1ight to collect and distribute the income, pay 
the specific legacies and create a sinking fund. The 
power to renew the mortgage is given to the fee 
owners and the restriction against alienation is 
placed directly against them, not against the execu- 
tors. 

The question of subsequent construction does 
affect this clause of the will. Joseph Simon and 
Henderson did not close the estate and claimed only 
to act as ‘‘executors’’. Joseph Simon did not close 
the estate after Henderson’s death nor during the 
remaining period of his own life and claimed to be 
acting as surviving executor. In each of the stipu- 
lations Joseph Simon and Henderson are described 
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as ‘“‘executors’’. They never pretend to act as 
trustees. In [125] each stipulation a complete vali- 
dation of the previous acts and payments made by 
the ‘‘executors’’ is required. These circumstances 
clearly indicate a serious doubt as to the validity 
of the clauses of the will, which it now is con- 
tended create a trust. 

_..When The First National Bank closed the estate 
as executors, it was not, therefore, vested with any 
rights as a trustee, under the will or otherwise. The 
land was charged with the payment of specific 
sums of money and these would have to be paid 
by the holders of the fee, insofar as valid. 

There was, however, a trust created by the stipu- 
lation of October 28, 1925, Joseph Simon and Hen- 
derson received the real property during the life 
of Marve Thompson Deady with the duty to pay 
the specified sums and te create a sinking fund. 
Sinee plaintiff is not therein mentioned he cannot 
be considered as entitled to share in any present 
income from the property. However, he is pres- 
ently entitled to an accounting from the trustee 
who may be appointed to succeed the ongmal 
trustee under this stipwation. The First National 
Bank is not a successor, but wrongfully exercises 
control over the estate. But by virtue of its posses- 
sion, it holds the property subject to the obliga- 
tions of a trustee by virtue of its own wrongful 
seiznve. Plaintiff is then entitled to an accounting 
as against the bank. 
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Findings and judgment will enter in accordance 
with this opinion. 


[Endorsed]: Filed November 17, 1941. G. H. 
Marsh, Clerk. By R. DeMott, Deputy. [126] 


And afterwards, to wit, on Tuesday, the 24th day 
of February, 1942, the same being the 42nd Judi- 
cial dav of the Regular November, 1941, Term of 
said Court; present the Honorable James Alger 
Fee, United States District Judge, presiding, the 
following proceedings were had in said cause, to 
wit: [127] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW 


This suit came on regularly for trial before the 
Honorable James Alger Fee, Judge presiding, 
plaintiff appeared by Robert F. Maguire and Don- 
ald K. Grant of his attorneys; defendant First 
National Bank of Portland appeared by Edgar 
Freed and Nicholas Jaureguy of its attorneys, and 
defendants Matthew Edward Deady and Hanover 
Deady appeared personally and by said last named 
attorneys. Whereupon evidence was adduced by 
the respective parties, the parties rested, and the 
case was submitted to the court; and the court being 
advised in the premises makes the following: 
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Findings of Fact 
I. 

That plaintiff is a citizen and resident of the 
State of Connecticut and is one and the same per- 
son as Richard Howell Busek, a son of Charlotte 
Howell Deady, who is named in the last will and 
testament of the said Charlotte Howell Deady as 
her sole legatee and devisee, all of which more fully 
appears from the last will and testament of the said 
Charlotte Howell Deady hereinafter set out. 


JUL. 
That the defendants, Matthew Edward Deady 
and Hanover Deady, are citizens and residents of 
the State of Oregon. 


III. 

That the defendant, the First National Bank of 
Portland, [128] is a national banking association 
organized and existing wnder the national banking 
laws of the United States of America with its 
office and principal place of business in the City 
of Portland, State of Oregon. 


IV. 
That the controversy herein involves money and 
property meghts exclusive of interest and costs of 
a value in excess of $3,000.00. 


Vv 
That on and before the 29th day of August, 
1923, the said Lucy A. H. Deady was seized in fee 
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of the following described real property located and 
situated in the City of Portland, County of Mult- 
nomah, State of Oregon, towit: 
Lot One (1), Block Two Hundred and Twelve 
(212) City of Portland, together with the 
tenements, hereditaments and appurtenances 
thereunto belonging or in anywise appertain- 
ing. 


That on or about said date said Luey A. H. Deady 
died leaving a last will and testament which was 
duly and regularly proved and admitted to probate 
in the Circuit Court of the State of Oregon for 
Multnomah County, Probate Department, on the 
oth day of September, 1923; that letters testamen- 
tary issued out of said court on the 15th of Septem- 
ber, 1923, to Joseph Simon and Henderson Brooke 
Deady, as executors of the last will and testament 
of said Lucey A. H. Deady, deceased; administra- 
tion of the estate of said deceased was had there- 
under and said estate was closed and the then ex- 
ecutor thereof, to-wit, The First National Bank 
of Portland, was discharged on March 16, 1936. 
Said last will and testament was in words and fig- 
ures substantially as follows: 

In The Name of God, Amen: JI, Lucy A. H. 
Deady, of Portland, Oregon, widow of the late 
Matthew P. Deady, make this the following my 
Last Will and Testament, that is to say: 

First: I will and direct that all my just 
debts and funeral expenses be paid. [129] 


vs. Richard Howell 155 


Second: IJ request and direet that my body 
be interred by the side of my late husband, 
Mathew P. Deady, in Riverview Cemetery. 

Third: Subject to the conditions, provisions 
and charges thereon hereinafter made, I give, 
devise and bequeath to my son T[lenderson 
Brooke Deady, the undivided two thirds of Lot 
numbered One (1) in Block numbered Two 
Hundred and Twelve (212) of the City of Port- 
land, Oregon. 

Fourth: Subject to like conditions, provi- 
sions and charges thereon, J give, devise and 
bequeath to my two grandsons, Matthew Ed- 
ward Deady and Hanover Deady, the remain- 
ing undivided one-third of said Lot 1, Block 
212, Portland, Oregon. 

Fifth: I direct that from the income de- 
rived from said Lot numbered 1 in Block num- 
bered 212, there be paid to Mary EK. Deady, 
widow of my deceased son, Edward Nesbith 
Deady, the sum of $150.00 per month during 
the term of her natural life, and that there be 
paid to Marye Thompson Deady, who was the 
wife of my son Paul R. Deady, the sum of 
$75.00 per month, so long as she survives and 
remains unmarried. 

T further direct that the remainder of the m- 
come derived from the real property, shall be 
distributed as follows: 

(a) To the payment of each of my grand- 
sons,—Matthew Edward Deady and Hanover 
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Deady, the sum of $100.00 per month, and the 
remainder of said income shall be paid to my 
son, Henderson Brooke Deady. Such division 
of the meome derived from the said real prop- 
erty to continue during the hfetime of my son, 
Henderson Brooke Deady. 

Provided further, that from the income de- 
rived from said real property, and before the 
distribution of the same, there shall be paid 
therefrom, the inheritance tax properly charge- 
able against my estate, or the legacies or divi- 
sions made, and after the payment of sueh in- 
heritance tax, there shall be created a sinking 
fund of not less than $1000.00, nor more than 
*€2500.00, per vear in discretion of my execu- 
tors, for the purpose of retirmg and paying 
off the mortgage debt created and existing 
against said Lot numbered 1, Block numbered 
alle 

Sixth: I will and direct that said Lot num- 
bered One (1) in Block numbered two hundred 
and twelve (212), Portland, Oregon, shall 
neither be mortgaged, partitioned, sold, or 
otherwise encumbered by my devisees, except for 
the improvement of the same, until the expira- 
tion of twenty-five (25) vears from the date of 
my decease, and the devises to my said son 
Henderson Brooke Deady, and to my grand- 
sons, Matthew Edward Deady and Hanover 
Deady, contained in items three and four here- 
of, are upon the express condition that said 
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property shall not be disposed of or eneum- 
bered durmg the period aforesaid, provided, 
however, that said real property may be en- 
cumbered by mortgage to renew the present 
mortgage, or such portion thereof as may from 
time to tine remain unpaid. 

Seventh: That in the event my son Hender- 
son Brooke Deady die without issue, the undi- 
vided two-thirds of Lot [180] numbered 1 in 
Block numbered 212, shall vest in my erand- 
sons hereinbefore named, and I give and de- 
vise the same to my said grandsons. 

Kighth: I authorize and permit my son Hen- 
derson Brooke Deady, if he so elects to do, to 
bequeath by last Will and ‘Testament to his 
wife, (if he then has a wife,) the income that 
would have been derived by him if living, from 
the two-thirds of Lot 1, Bloek 212, City of 
Portland. Such bequest to continue only during 
the hfe time of the widow of said Henderson 
Brooke Deady. 

Ninth: The monthly payments directed to 
be made to my grandsons, and the residne of 
SMOG cicd to We-neid to. my don! Tender 
son Brooke Deady, provided for in Item Fifth 
of this will, shall continue for a period of ten 
years after my death, and thereupon and there- 
after the net income derived from said Lot 1 
m block 212 of the City of Portland, shall 
follow the title and ownership of said real 
property, and shall be distributed, two-thirds 
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to my son Henderson Brooke Deady, and the 
remaining one-third to my two grandsons, sub- 
ject to the payment of the legacies bequeathed 
to Mary E. Deady and Marye Thompson 
Deady, in said Fifth item specified. It is my 
wish that my executors provide out of the 
residue of the income bequeathed to my son, 
Henderson Brooke Deady, in Item Fifth, funds 
at their discretion, to further any legitimate 
or worthy ambition or aim, other than business 
ventures, which my grandsons Matthew Paul 
and Hanover or either of them, may undertake 
or entertain. 

Tenth: I give, devise and bequeath to my 
son Henderson Brooke Deady, that certain par- 
cel of real estate situated and being in Moun- 
tain View Park heretofore conveved to me by 
my son Edward Nesmith Deady. 

Eleventh: I give and bequeath to my grand- 
son Hanover Deady my law library. 

Twelfth: All the rest, residue and remain- 
der of the property of which I shall be seized, 
of whatever nature and wheresoever situated, 
I give, devise and bequeath to my son Hender- 
son Brooke Deady and to my grandsons 
Matthew Edward Deady and Hanover Deady: 
to Henderson Brooke Deady the undivided two 
thirds thereof, and to Matthew Edward Deady 
the undivided one-sixth thereof, and to Hanover 
Deady the remaining undivided one-sixth 
thereof. 
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Lastly: I hereby nominate and appoint my 
son Henderson Brooke Deady, and my friend 
Joseph Simon, of Portland, Oregon, to be the 
executors of this my last Will and Testament, 
and also Trustees to manage my estate, and 
I direct that no bond or security shall be re- 
quired of them as such Executors or Trustees. 
T also direct that in the event of the death, res- 
ignation or disqualification of all of my said 
Executors, and Trustees named herein, the Se- 
curity Savings and Trust Company, of Port- 
land, Oregon, shall then complete the execution 
of said Estate, and serve as Trustee thereof. 

I hereby revoke all former Wills by me at 
any time made. 

In witness whereof, I have hereunto set my 
hand and [131] seal this 29th day of July, 
A. ID, 1920, at Portland, Oregon. 

(Signed) LUCY A. H. DEADY (Seal) 


The above instrument of writing was signed 
by Luev A. H. Deady, the Testatrix therein 
named, in the presence of us, who at her re- 
quest and in her presence, and m the presence 
of each other, have subscribed our names as 
witnesses thereto. 

(Signed) CHESTER V. DOLPH 
Residing at Portland, Or. 
(Signed) J. V. BEACTI 
Residing at Portland, Or. 


160 Matthew Edward Deady et al. 


VI. 

That the said Henderson Brooke Deady died 
without issue on or about the 28th day of May, 1933, 
leaving a Jast will and testament wherem and where- 
by he devised and bequeathed all of his property, 
real and personal, to his wife, Charlotte Howell 
Deady; that said last will and testament was, on 
the 18th day of July, 1933, duly and regularly 
proved and admitted to probate in the Cirenit Court 
of Multnomah County, State of Oregon, Depart- 
ment of Probate, and administration of said estate 
connnenced thereunder by letters dated July 8, 
19338, appointing Robert TH. Strong as executor 
thereof, who thereafter and on the 18th day of 
July, 1935, duly qualified and beeame and ever 
since said date has been and now is such executor. 
Said last Will and Testament of Henderson Brooke 
Deady was in words and figures substantially as 
follows: 

I, Henderson Brooke Deady, of the City of 
Portland, State of Oregon, bemg of sound and 
disposing mind and memory, do make, publish 
and declare the following to be my Last Will 
and Testament, hereby revoking all other and 
former wills by me at any time made. 

First: I nominate and appoint Robert H. 
Strong of the City of Portland, State of Ore- 
gon, sole executor of this, my Last Will and 
Testament, and direct that no bond of any sort 
shall be required of him. 
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Second: I give, devise and bequeath unto 
my beloved wife, Charlotte Howell Deady, all 
my property, real and personal, of every name, 
nature and kind, wheresoever the same may be 
situated. 

Third: Under Paragraph 8 of the Last Will 
and Testament of my beloved mother, Lucy 
A. H. Deady, executed the 29th day of July, 
1920, IT am authorized and permitted to be- 
queath by my last Will and ‘Testament to my 
wife, the income which would be derived by 
me, if living, from two-thirds of Lot 1, Block 
912, City of Portland, State of Oregon, for and 
during [132] the term of her natural life. I 
now, under and by virtue of said paragraph 8 
of my said beloved mother’s will, bequeath said 
income from said two-thirds of Lot 1, Block 
212, City of Portland, State of Oregon, to my 
beloved wife, Charlotte Howell Deady, for and 
during the term of her natural life, and nomi- 
nate and constitute her my appointee under 
said paragraph 8 of the said will of Luey A. TI. 
Deady. 

Tn witness whereof, I have hereunto set my 
hand and seal this 22nd day of October, 1982. 

HENDERSON BROOKE DEADY (Seal) 


The above and foregoing was duly signed, 
sealed, published and declared by the said Hen- 
derson Brooke Deady to be his Last Wall and 
Testament, in our presence, and we and each of 
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us in his presence and in the presence of each 
other and at his request signed our names as 
witnesses thereto on the date therein named 
and the said Henderson Brooke Deady was at 
said time, in our opinion, of sound and dis- 
posing mind and memory and free from re- 
straint of any sort. 


Names Addresses 
RALPH C. DODD New Milford, Conn. 
JOHN 8. ADDIS New Milford, Conn. 

ver 


That the said Charlotte Howell Deady died on 
or about the 12th day of July, 1935, leaving a last 
will and testament; that on the 22nd day of July, 
1935, said last will and testament of the said Char- 
lotte Howell Deady was duly and regularly proved 
and admitted to probate in the State of Connecticut 
and that on said date the plaintiff herein was ap- 
pointed and qualified as and ever since said date 
has been and now is executor of the Jast will and 
testament of the said Charlotte Howell Deady. The 
last Will and Testament of Charlotte Howell Deady 
was in words and figures substantially as follows: 

JT, Charlotte Howell Deady, of New Milford, 
Connecticut, do hereby make, publish and de- 
clave this to be my Last Will and Testament, 
hereby revoking all other and former wills by 
me made. 

First: I do hereby order and direct that all 
of my just debts and funeral expenses be paid 
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out of my estate as soon after my decease as 
possible. 

Second: I give, devise and bequeath unto my 
beloved husband, Dr. Henderson Brooke Deady, 
all my estate, real, personal and mixed, where- 
soever situated, absolutely and forever. [133] 

Third: If my beloved husband, Dr. Hen- 
derson Brooke Deady, should predecease me, I 
give, devise and bequeath unto my son, Richard 
Howell Buseck, also known as Richard Howell, my 
farm in New Milford, Connecticut, consisting of 
house, barn and approximately sixty acres (60) 
of land, and all the contents and furnishings 
of said house and machinery and apparatus and 
stock and poultry on said farm. 

Fourth: In case my beloved husband, Dr. 
Henderson Brooke Deady, should predecease 
me, I further give, devise and bequeath unto 
my beloved son, Richard Howell Busck, also 
known as Richard Howell, all my other prop- 
erty, real, personal and mixed, wheresoever sit- 
uated and of any kind or nature whatsoever, 
Inchiding all money which T may have in any 
bank or banks at the time of my decease, also 
all notes, bonds, and stocks, and bonds and 
mortgages owned by me at the time of my de- 
cease, and all debts which may he owing to me 
at said time. 

Fifth: I make no provision for my danehter, 
Karen Buseck, in this, mv Last Will and Testa- 
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ment, because she has arrived at her majority 
and has received her education and is self sup- 
porting. 

Sixth: I nominate, constitute and appoint 
Dr. Henderson Brooke Deady to be executor 
of this, my Last Will and Testament; if my 
said beloved husband, Dr. Henderson Brooke 
Deady, should predecease me, I nominate, con- 
stitute and appoint my beloved son, Richard 
Howell Buseck, also known as Richard Howell, 
to be executor of my Last Will and Testament, 
and divect that no bond or other security be 
required of either of them for the faithful per- 
formance of their duties. 

In witness whereof I have hereunto set my 
hand and seal this fourth day of May, in the 
vear One Thousand Nine Hundred and Thitrty- 
1 paeee, 

CHARLOTTE HOWELL DEADY (Seal) 


Witnessed by: 
JOHN M. SCOBLE 
MARIVA INGLING 
N. COURTENAY JOHNSTON 


The foregoing instrument was subscribed, 
sealed, published and declared by Charlotte 
Howell Deady, the testatrix above named, as 
and for her Last Will and Testament, in the 
presence of each of us, who, at her request, in 
her presenee and in the presence of each other, 
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have hereunto subscribed our names as wit- 
nesses the day and year above written. 
MARIVA INGLING 
residing at 259 Edward St. 
Ridgewood, N. J. 
K. COURTENAY JOHNSTON 
residing at 461 West 22 Street 
Citv of New York 
JOHN M. SCOBLE 
residing at 988 Lincoln Place 
Brooklyn, N. Y. 


SON 

That there exists between the plaintiff and de- 
fendants [134] herein an actual bona fide and jus- 
ticiable controversy within the meaning of the pro- 
visions of Title 28 U.S.C.A., Sec. 400, which said 
controversy involves in part the construction and 
legal interpretation of the said last will and _ tes- 
tament of the said Lucy A. H. Deady and depends 
for its determination upon a judicial declaration of 
the legal rights of this plaintiff thereunder. 


IX. 
That Charlotte Howell Deady durmeg her lifetime 
made no conveyance of any title to said real prop- 
erty or any interest therein. 


x. 
That the clear intention of Lucy A. H. Deady, <e- 
ceased, (hereafter referred to as the testatrix) 
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was by her will to devise an undivided two-thirds 
(34) of Lot numbered one (1) in Block numbered 
Two Hundred Twelve (212) of the City of Port- 
land, Oregon, (hereinafter referred to as ‘‘said 
property’’), to her son Henderson Brooke Deady 
in fee simple, and to devise an undivided one-third 
of said property by like title to her two grand- 
sons, Hanover Deady and Matthew Edward Deady. 


POR 

That the clear intention of Luey A. H. Deady was 
by her will to subject said two devises to hke con- 
ditions, provisions and charges by which the tes- 
tatrix attempted to control the disposition of the 
income from the whole property and to prevent its 
alienation or encumbrance for a period of at least 
25 vears from her death. 


UE 

That the testatrix intended by paragraph Seventh 
of her will to substitute Hanover Deady and 
Matthew Edward Deady for Henderson Brooke 
Deady as devisees of said two-thirds (74) interest 
in fee in said property in the event of the death of 
Henderson Brooke [135] Deady during her lfe- 
time without ehildren, but this paragraph of the 
will was not intended bv the testatrix to defeat, 
cut down or limit the fee given to Henderson 
Brooke Deady if he outlived her. 


XITI. 
That upon the death of Henderson Brooke Deady, 
his full estate in fee simple in two-thirds of said 
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property passed by testamentary devise to his 
widow, Charlotte Howell Deady, and upon her death 
all her full estate in fee in said undivided two- 
thirds of said property passed by testamentary de- 
vise to plaintiff. 


XIV. 

That at all times since the death of Charlotte 
Howell Deady plaintiff has retained full interest 
in and ownership of said undivided two-thirds (74) 
of Lot 1, Block 212, City of Portland, Oregon. 


Xe 
That neither plaintiff or his predecessors in in- 
terest ever agreed to anv other or different con- 
struction of the will of Lucy A. H. Deady. 


OO 

Neither Henderson Brooke Deady or Charlotte 
Howell Deady, or plaintiff, have at any time con- 
strued the will of Lucey A. H. Deady to mean that 
Henderson Brooke Deady, upon the death of Lucy 
A. H. Deady, received only a defeasible fee in Lot 
One (1), Block Two Hundred Twelve (212) City 
of Portland, subject to be defeated by his death 
without issue. 


XVIT. 

That Henderson Brooke Deady did not at any 
time represent to the defendants Hanover Deady or 
Matthew Deady that Lucy A. H. Deady by her said 
will intended to give the said Henderson Brooke 
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Deady only a defeasible fee in said real property 
which would be defeated in favor of Hanover Deady 
and Matthew Deady upon Henderson [136] Brooke 
Deady’s death without issue, or that he, the said 
Henderson Brooke Deady, under said will received 
such a defeasible fee in said property or that upon 
his death without issue his interest in the property 
would go to them subject to the power of appoint- 
ment in favor of his wife, given in said will; nor 
did Hanover Deady or Matthew Deady act on any 
such representations to Henderson Brooke Deadvy’s 
benefit or their detriment. 


ZOOS UE 
That Henderson Brooke Deady did not at any 
time acquiesce in the interpretation of the will of 
Lucy A. H. Deady that he received only a de- 
feasible fee in said property, nor did he elect to 
accept said mterest, nor did he waive any other 
interest therein. 


XIX. 

That the executors of the estate of Henderson 
Brooke Deady did not accept or acquiesce in the in- 
terpretation of the will of Luey A. H. Deady that 
Henderson Brooke Deady was devised only a de- 
feasible fee in said property. 


DOG 
That plaintiff and his predecessors in interest 
have not been guiltv of laches or undue delay in 
bringing this suit or in making a elaim to be the 
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owners of an absolute fee simple estate m an 
undivided two-thirds (74) interest im said real 
property. 

XXII. 

That as early as October 26, 1923, Henderson 
Brooke Deady asserted that he was the owner of 
an absolute fee simple estate in an undivided two- 
thirds (24) interest in said property and the de- 
fendants Hanover Deady and Matthew Deady con- 
tended that he received only a defeasible fee that 
would be defeated upon his death without issue. 


NXIT. 

That there has been no waiver by plaintiff or 
his predecessors in interest of any right to or in- 
terest in said property. [137] 

That at no time did plaintiff or his predecessors 
in interest make any election to aceept any lesser 
interest in said property than the undivided two- 
thirds (74) in fee simple to which they were en- 
titled. 

XXITTI. 

That Luey A. H. Deady did not by her will in- 
tend to ereate nor provide for the creation of a 
trust after the probate of her estate should be com- 
pleted, the estate closed and her executors dis- 
charged. 

XXIV. 

That on or about the 28th dav of October, 1925, 
Henderson Brooke Deady, Matthew Edward Deady, 
Hanover Deady, Marve T. Deady and Mary K. 
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Deady entered into a contract which has been re- 
ceived in evidence as Exhibit E, and which contract 
is in words and figures substantially as follows: 
Whereas Marye 'T. Deady has filed suit in the 
Cireuit Court of the State of Oregon for Mult- 
homah County against Henderson Brooke 
Deady, Mary E. Deady, Matthew Deady, Han- 
over Deady and Henderson Brooke Deady and 
Joseph Simon as executors of the estate of 
Luev A. H. Deady, deceased, being Case No. 
K 8897, for the relief claimed in said suit, 
among other things for an undivided one-third 
interest in Lot one, Block two hundred twelve, 
in the City of Portland, County of Multnomah, 
State of Oregon, and 
Whereas the undersigned, being all the bene- 
ficiaries and legatees under the will of Luey 
A. Fl. Deady of said property, and being all 
of the persons interested in said property and 
in the imeome therefrom, have compromised 
and settled the controversies created by said 
suit, whereby said suit is to be dismissed with- 
out costs and with prejudice, now therefore 
Tn consideration of the Premises, and of said 
settlement and dismissal of said suit, and of 
the execution of this agreement, it is agreed 
by the undersigned that from the income de- 
rived from said Lot 1, Block 212, there shall 
be paid to Marve 'T. Deady (she being the same 
person named as Marve Thompson Deady im 
the will of Lucy A. H. Deady) during the term 
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of her natural life and beginning November 
1, 1925, the sum of One Hundred Fifty Dollars 
($150) per month, payable monthly. Such 
monthly payment shall supersede and be in heu 
of the monthly payment of $75.00 provided for 
said Marye T. Deady in said will of Lucy A. H. 
Deady. All other payments of income provided 
for in said will shall remain as specified in said 
will, except that Henderson Brooke Deady shall 
continue to be paid four hundred dollars per 
month, or such other sum per month [138] dur- 
ine the administration of the estate of said 
Lucy A. H. Deady in the discretion of the 
executors as they may deem proper and until 
he shall become entitled to the full distribution 
provided for in said will, and the stipulation 
and agreement made by the parties October — , 
1924, is hereby rescinded and cancelled; but the 
payments of $150 per month each to Marye T. 
Deady and to Marv FE. Deady shall have prior- 
itv over other payments of said income. 

And the undersigned hereby expressly author- 
ize and direct said executors and the trustees 
and managers of said property and their suc- 
cessor or successors, whether named m= said 
will or otherwise appointed, to make the 
monthly payment of income to Marve 'T, Deady 
hereinbefore agreed to without other or further 
authority, direction or order from any person 
or any court; and the undersigned hereby 
authorize and direct the said executors and the 
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trustees and managers of said property and 
their successor or successors, whether named in 
said will or otherwise appoimted, to defer the 
creation of a sinking fund under paragraph 
Fifth of the will of Luey A. H. Deady, de- 
ceased, until after the death of either Marye 
T. Deady, Mary E. Deady or Henderson Brooke 
Deady, and upon the death of any one of said 
three persons named, the sinking fund provi- 
sion of said will shall be effective; and the un- 
dersigned for themselves, their heirs, adminis- 
trators, successors and assigns and for all per- 
sons claiming by, through or under them, or 
any of them, hereby expressly waive and re- 
lease all claims of any and every nature what- 
soever which they or any of them might have or 
assert against any executor, trustee or trustees, 
manager or managers, their heirs, administra- 
tors, successors or assigns, by reason of such 
monthly payments of meome to Marye T. 
Deady, or by reason of deferring the creation 
of such smking fund, or by reason of anything 
resulting from or attributable to such monthly 
payments of income to Marve T. Deady, or the 
deferring of such sinking fund. 

It is agreed that said Marye T. Deady shall 
make, execute and deliver to Henderson Brooke 
Deady, Matthew Deady, and Hanover Deady, in 
proportion to their interests in said Lot 17, 
Block 212, City of Portland, Oregon, under 


said will of Lucey A. H. Deady, deceased, a 
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special warranty deed to said lot 1, Block 
212, City of Portland, Oregon, said deed 
shall be subject to the terms of this agree- 
ment, and to the payment of said $150.00 
per month to said Marye TI’. Deady during the 
remainder of her life. And said lot shall be 
impressed with and be held in trust and remain 
in the possession of the trustees and the in- 
come from said property shall be collected and 
distributed by the trustees and said property 
shall be and remain charged with the payment 
of said $150.00 per month to said Marye T. 
Deady during the remainder of her natural hfe. 

In witness whereof, the parties have hereunto 
set their hands and seals this 28th day of Octo- 
ber, 1925. 


Witnessed. 

L. W. Humphreys ) 

Chester V. Dolph) as to 
(Henderson Brooke Deady (Seal) 
(Matthew Edward Deady (Seal) 
(Hanover Deady 


John 8. Coke ) as to signature 
Mae Connors ) of Marye T. Deady 


Marve 'T. Deady (Seal) 
Marv KE. Deady (Seal) 
[139] 


Accepted. 
Henderson Brooke Deady 
Joseph Simon 
Exeeutors 
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XXV. 

That by the terms of said agreement dated Oc- 
tober 28, 1925, the parties thereto intended to and 
did impose a trust and charge upon said property 
and the income therefrom in favor of Marye T. 
Deady for and in the amount of $150.00 per month 
during the remainder of her natural life. 


XK VA, 

That by the terms of the agreement set forth in 
Finding No. X XIV, the parties intended to and did 
provide that, subject to the charge of $150.00 per 
month to Marve T. Deady, for the remainder of 
her natural life, the other payments of income 
provided for in the will of Luey A. H. Deady 
should remain as in said will specified, except that 
Henderson Brooke Deady should continue to be 
paid and receive $400.00 per month, or such other 
sum, during the administration of the estate of 
Luey A. H. Deady as the executors deemed proper, 
until such time as said Henderson Deady became 
entitled to the full distribution as provided for in 
said will. 

Based upon the foregoing findings of facet, the 
court makes the following 


Conclusions of Law 
1. That upon the death of Lucy A. H. Deady, 
Henderson Brooke Deady became vested with title 
to an undivided two-thirds interest in Lot 1, Block 
212, City of Portland, Oregon, in fee simple abso- 
lute subject to certain charges and encumbrances, 
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not subject to be defeated by his death thereafter 
without issue. 

2. That on the death of Henderson Brooke 
Deady, Charlotte Howell Deady, as heir at Jaw of 
Henderson Brooke Deady, and by devise from hin, 
became vested with fee simple title to an undivided 
two-thirds [140] (4) interest in Lot 1, Block 212, 
City of Portland, Oregon. 

3. That on the death of Charlotte Howell Deady, 
and at all times since her death, to-wit, July 12, 
1935, by devise from said Charlotte Howell Deady 
to plaintiff, plaintiff is now and at all times has 
been vested with fee simple title to an undivided 
two-thirds (24) interest in Lot 1, Block 212, City 
of Portland, Oregon. 

4. That the language used in paragraph Seventh 
of the Will is of doubtful import and does not evi- 
dence any intention on the part of Lucy A. H. 
Deady to cut down the fee previously given in para- 
eraph Seventh to Henderson Brooke Deady if he 
survived her; and that Lucey A. H. Deady intended 
by said Seventh paragraph of her Will to substi- 
tute Matthew Edward Deady and Hanover Deady 
for Henderson Brooke Deady in the event he died 
without issue and she outlived him. 

5. That plaintiff is not entitled to receive any 
of the income from Lot 1, Bloek 212, City of Port- 
land, Oregon, accruing prior to the death of Marve 
a Deady, but shall, thereafter he entitled to all 
the rights of owner of an undivided two-thirds (74) 
interest in fee simple in said property. 
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6. That the last portion of paragraph Fifth of 
said Will providing for the creation of a sinking 
fund is null, void and of no effect. 

7. That all of paragraph Sixth of said Will 
is null, void and of no effect, except the proviso 
for the renewal of the present mortgage. 

8. That this suit is not a will contest and is not 
barred by any statute of limitations nor has plain- 
tiff been guilty of any laches. 

9. That the plaintiff is the real party i interest 
and the only necessary party plaintiff to this suit. 

10. That neither plaintiff nor his predecessors 
in interest are estopped from asserting that he is 
and they were the owners in fee simple absolute 
of an undivided two-thirds (34) interest in [141] 
Lot 1, Block 212, City of Portland, subject only to 
the charges against said property and the income 
therefrom in favor of Mary KE. Deady, and as pro- 
vided for in the will of Luey A. H. Deady, and the 
further charge upon and trust created in said prop- 
erty in favor of Marve Thompson Deady by the 
agreement of October 28, 1925, set forth in Find- 
ines of Fact No. MaklV. 

11. The defendant First National Bank is not 
vested with any rights as trustee under the will of 
Luevy A. H. Deady or otherwise, to said real prop- 
erty or the rents, income or profits thereof, and by 
virtue of its possession of said real property, and 
its receipt of the income, rents and profits thereof, 
is bound to make accounting therefor to plaintiff, 
from July 12, 19ma. 
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12. That the defendants Hanover Deady and 
Matthew Deady are bound to make accounting for 
any rents, income and profits of any amounts re- 
ceived by them since July 12, 1935, which are in 
excess of one-third (14) of the net rents, income 
and profits of said property. 

13. That decree be entered in this court in ac- 
cord with these Findings of Fact and Conclusions 
of Law. 


Done and dated this 24th day of February, 1942. 
(sed) JAMES ALGER FEE 
[Endorsed]: Filed February 24, 1942. G. H. 
Marsh, Clerk. By R. DeMott, Deputy. [142] 


And afterwards, to wit, on Tuesday, the 24th day 
of February, 1942, the same being the 96th Judicial 
day of the Regular November, 1941, Term of said 
Cowt; present the Honorable James Alger Fee, 
United States District Judge, presiding, the fol- 
lowing proceedings were had in said cause, to wit: 

[143] 
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In the District Court of the United States 
for the District of Oregon 


No. [h-9641 


RICHARD HOWELL, 
Plaintiff, 
VS. 


MATTHEW EDWARD DEADY, HANOVER 
DEADY and THE FIRST NATIONAL 
BANK OF PORTLAND, a national banking 


association, 
Defendants. 


DECREE 


The court having heretofore made its Findings 
of Fact and Conclusions of Law herein, it is hereby 


Ordered, adjudged, decreed and declared: 


I. 

That by the will of Lucey A. H. Deady, deceased, 
Henderson Brooke Deady, her son, became vested 
on her death with an undivided two-thirds interest 
in said Lot 1, Block 212, City of Portland, Oregon, 
in fee simple absolute subject only to a charge 
against the income from said property in favor of 
Mary I. Deady in the amount of $150 per month 
during the term of her natural life and a charge 
against the property and income therefrom in favor 
of Marye Thompson Deady in the sum of $75.00 
per month for the term of her natural hfe so long 
as she remains unmarried. 
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ie 

That by the will of Henderson Brooke Deady, 
his widow, Charlotte Howell Deady, became vested 
on the death of the said Henderson Brooke Deady 
with title to an undivided two-thirds interest in 
Lot 1, Block 212, City of Portland, Oregon, in fee 
simple absolute subject only to the charges set 
forth in paragraph numbered one of this deeree. 


III. 

That by the will of Charlotte Howell Deady, her 
son, Richard Howell, the plaintiff herein, became 
vested on her death with [144] title to an undivided 
two-thirds interest in Lot 1, Block 212, City of 
Portland, Oregon, in fee simple absolute subject 
only to the charges set forth in paragraph num- 
bered one of this decree. 


IV. 

That it was not the intention of Lucy A. H. 
Deady by Paragraph Seventh of her will to cut 
down the fee previously given, devised and_be- 
queathed to Henderson Brooke Deady by Para- 
graph Third of said will if he survived her; it 
was her intention to substitute Matthew Edward 
Deady and Hanover Deady for Henderson Brooke 
Deady in the event that Henderson Brooke Deady 
died without issue and she, the said Luey A. H. 
Deady, survived him. 

x. 

That the provision in Paragraph Fifth of the 

will of Luey A. Deady creating a sinking fund 
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for the purpose of retiring and paying off a mort- 
gage then existing on said real property is null, 
void and of no effect. 


ar 
That Paragraph Sixth of said will of Luey A. H. 
Deady attempting to prohibit the devisees under 
said will from mortgaging, partitioning, selling or 
otherwise encumbering said property for a period 
of 25 vears after her death is null, void and of no 
effect. 


Vail: 

That the will of Lucy A. H. Deady created no 
trust and the defendant, The First National Bank 
of Portland, Oregon, is not a trustee under said 
will nor is it a trustee under the agreement of 
October 28, 1925, between Marye Thompson Deady, 
Henderson Brooke Deady, Hanover Deady, Mat- 
thew Edward Deady and Mary E. Deady. 


VIII. 

That said agreement of October 28, 1925, last 
mentioned, created a trust on Lot 1, Block 212, 
City of Portland, Oregon, and on the income arising 
from said real property, to secure the payment of 
the sum of $150 per month in favor of Marye 
Thompson Deady for the [145] term of her natural 
life. 

IX. 

That there is now no trustee to administer said 

trust. 
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X. 

The defendant, The First National Bank of 
Portland, Oregon, since July 12, 1935, has wrong- 
fully exercised coutro]l and possession over Lot 1, 
Block 212, City of Portland, Oregon, and has with- 
out lawful right held, possessed, operated, man- 
aged and collected income therefrom and made dis- 
bursements therefrom, and has held said property 
and the rents, income and profits thereof since 
July 12, 1935, by reason of its own wrongful 
seizure and possession of the same. And it is hereby 
ordered and adjudged to make an accounting as to 
said veal property and said rents, income and profits 
to plaintiff and defendants Hanover Deady and 
Matthew Edward Deady. 


DOE 
That the plaintiff, Richard Howell, is not entitled 
to receive any of the income from said property 
accruing prior to the death of Marye Thompson 
Deady but shall thereafter be entitled to all the 
rights of an owner of an undivided two-thirds 
(2/3) interest in fee simple of said real property. 


SCO 

That the defendants Hanover Deady and Mat- 
thew Edward Deady are hereby ordered, adjudged 
and decreed to make an accounting for all sums 
received by them or either of them m excess of 
one-third (1/3) of the net income, rents and profits 
of said property after the payment of the charges 
and legacies of Mary E. Deady and Marye ‘Thomp- 
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son Deady hereinbefore referred to since July 12, 
1935. 
TEE 

The defendant, The First National Bank of 
Portland, Oregon, Hanover Deady and Matthew 
Edward Deady shall, within 90 days from the date 
of this deeree, file their respective accounts herein, 
showing all monies received from and all dis- 
bursements made out of the income, [146] rents, 
profits, use and operation of said property since 
duly 12, 1935. 

LV, 

This court retains jurisdiction of this suit for 
the purpose of hearing and determining said ac- 
counting and to make any and all necessary and 
appropriate orders and decrees in relation thereto 
for the enforcement hereof and further retains 
jurisdiction of this suit to make such further or- 
ders and decrees and to grant such further relief 
as may be equitable and proper in the execution 
and enforcement of this decree. 


DOW. 
That plaintiff have and recover of defendants his 
costs and disbursements herein incurred, taxed at 


1 OD. | 
Done in open court this 24th day of February, 
Toe, 
/sed/ JAMES ALGER FEE 
Judge 
[Icndorsed]: Filed February 24, 1942. G. H. 
Marsh, Clerk, By R. DeMott, Deputy. [147] 
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And afterwards, to wit, on the 9th day of April, 
1942, there was duly filed in said Court, a Notice 
of Appeal, in words and figures as follows, to wit: 

[148] 
[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that Matthew Edward 
Deady, Hanover Deady and The First National 
Bank of Portland, defendants above named, hereby 
appeal to the United States Cireuit Court of Ap- 
peals for the Ninth Circuit from the final judg- 
ment and decree entered in this case on the 24th 
day of February, 1942, and from the whole thereof. 

Dated this 8th day of April, 1942. 

SIMON, GEARIN, HUMPHREYS & 
FREED 
EDGAR FREED 
NICHOLAS JAUREGUY 
Attorneys for the Appellants, Mat- 
thew Edward Deady, Hanover 
Deady and The First National 
Bank of Portland. 
Address of Attorneys, 
1111 Failing Building 
Portland, Oregon 

[Endorsed]: Filed April 9, 1942, G. H. Marsh, 

Clerk, By F. L. Buck, Chief Deputy. [149] 
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And afterwards, to wit, on the 9th day of April, 
1942, there was duly filed in said Court, a Bond 
on Appeal, in words and figures as follows, to wit: 

[150] 
[Title of District Court and Cause. ] 


BOND ON APPEAL 


Know all men by these presents, that we, Mat- 
thew Edward Deady, Hanover Deady and The First 
National Bank of Portland, (Oregon), a national 
banking association, as principals, and Glens Falls 
Indemnity Company, a corporation of the State of 
New York authorized to become surety upon appeal 
bonds, as surety, are held and firmly bound unto 
Richard Howell, plaintiff in the above-entitled case, 
his heirs, executors, administrators and assigns, in 
the sum of Two Hundred Fifty ($250.00) Dollars; 
for the payment of which we bind ourselves, our 
heirs, executors, administrators, successors and as- 
signs, jointly and severally, by these presents. 

The condition of the foregoing obligation is such 
that, 

Whereas, said Matthew Edward Deady, Hanover 
Deady and The First National Bank of Portland, 
(Oregon), defendants in the above-entitled case, 
have appealed to the United States Cireuit Court 
of Appeals for the Ninth Circuit from a decree 
rendered against them and in favor of said Richard 
Howell, plaintiff in the above-entitled case, on the 
24th day of February, 1942; 


us. Richard ITowell 185 


Now therefore, if said appellants shall prosecute 
said appeal to effect; or if they shall pay all costs, 
in the event said appeal is dismissed or said decree 
is affirmed; or if they shall pay such costs as the 
appellate Cowrt may award, in the event said de- 
cree is modified; then the above obligation shall be 
void; otherwise it shall remain in full foree and 
effect. [151] 

In witness whereof, Matthew Edward Deady and 
Hanover Deady have executed these presents; The 
First National Bank of Portland has caused these 
presents to be executed by its duly authorized of- 
ficer; and Glens Falls Indemnity Company has 
caused these presents to be executed by its duly 
authorized attorney-in-fact this 8th day of Apvil, 
1942. 

MATTHEW EDWARD DEADY 
HANOVER DEADY 
THE FIRST NATIONAL BANK 
OF PORTLAND, (Oregon) 
By E. B. MacNAUGHTON 
President 
(Seal) 
GLENS FALLS INDEMNITY 
COMPANY 
By GEO. B. RODGERS 
Attorey 

[Endorsed]: Filed Apri] 9, 1942. G. H. Marsh, 

Clerk, By IF. L. Buck, Chief Deputy. [152] 
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And afterwards, to wit, on the 13th day of April, 
1942, there was duly filed in said Court, a Designa- 
tion of Contents of Record on Appeal, in words 
and figures as follows, to wit: [153] 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Matthew Edward Deady, Hanover Deady and 
The First National Bank of Portland, defendants 
above named, and the appellants in the appeal of 
the above-entitled case to the United States Circuit 
Court for the Ninth Cireuit, hereby designate the 
followmg for melusion in the Record on Appeal: 

The Complete record, proceedings and evidence 
in said case, omitting therefrom (except in the case 
of the Complaint, the Decree, the Notice of Appeal, 
the Bond on Appeal and the Supersedeas Bond) the 
formal parts thereof. This shall melude— 

Amended Complaint 
Motion to Dismiss Amended Complaint 


Objections to the Appheation of the Rules of 
Civil Procedure 

Order Suspending Application of Rules of 
Civil Procedure 

Court’s Opinion on Motion to Dismiss 


Order Denying Motion to Dismiss 


vs. Richard [owell 137 


Answer 

Pretrial Order 

Transcript of Testimony 

All Exhibits 

Court’s memorandum on Admission of Evi- 
dence 

Court’s Opinion 

Findings of Fact and Conclusions of Law 

Decree 

Notice of Appeal 

Bond on Appeal 

Supersedeas Bond 


Designation of Contents of Record on Appeal 


SIMON, GEARIN, HUMPHREYS & 
FREED 
EDGAR FREED 
NICHOLAS JAUREGUY 
Attorneys for the Appellants, Mat- 
thew Edward Deady, Hanover 
Deady and The First National 
Bank of Portland. [154] 


Service of the within Designation of Contents of 
Record on Appeal is hereby accepted in Multnomah 
County, State of Oregon this 13th day of April, 
1942, by receiving a copy thereof, duly certified to 
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as such by Edgar Freed of Attorneys for Defend- 
ants and Appellants. 


MAGUIRE, SHIELDS, MORRISON & 
BIGGS. 
Of Attorneys for Plaintiff and Re- 
spondent. 
[Endorsed]: Filed April 13, 1942. G. H. Marsh, 
Clerk, By F. L. Buck, Chief Deputy. [155] 


And afterwards, to wit, on the 20th day of April, 
1942, there was duly filed in said Court, a Super- 
sedeas Bond on Appeal in words and figures as fol- 
lows, to wit: [156] 


[Title of District Court and Cause. ] 
SUPERSEDEAS BOND 


Know all men by these presents, that we, Mat- 
thew Edward Deady, Hanover Deady and The First 
National Bank of Portland, (Oregon), a national 
banking association, as principals, and Glens Falls 
Indemnity Company, a corporation of the State 
of New York authorized to become surety upon 
appeal bonds, as surety, are held and firmly bound 
unto Richard Howell, plaintiff in the above-entitled 
case, Is heirs, executors, administrators and as- 
signs, in the sum of One Thousand ($1,000.00) 
Dollars; for the payment of which we bind our- 
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selves, our heirs, executors, administrators, succes- 
sors and assigns, jointly and severally, by these 
presents. 

The condition of the foregoing obligation is such 
that, 

Whereas, said Matthew Edward Deady, Hanover 
Deady and The First National Bank of Portland, ° 
(Oregon), defendants in the above-entitled case, 
have appealed to the Umited States Cirewt Court 
of Appeals for the Ninth Cireuit from a decree 
rendered agamst them and in favor of said Richard 
Howell, plaintiff in the above-entitled case, on the 
24th day of February, 1942; 

Now therefore, if said appellants shall prosecute 
said appeal to effect; or if they shall satisfy the 
decree in full, together with costs, mterest and 
damages for delay, m the event the appeal is dis- 
missed or said decree is affirmed; or if they shall 
satisfy in full such modification of the decree and 
such costs, interest and damages as the appellate 
court may adjudge and award, in the event said 
decree is modified; then the above obligation shall 
[157] be void; otherwise it shall remain im full 
force and effect. 

In witness whereof, Matthew Edward Deady and 
Hanover Deady have executed these presents; The 
First National Bank of Portland has caused these 
presents to be executed by its duly authorized of- 
ficer; and Glens Falls Indemnity Company has 
caused these presents to be executed by its duly 
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authorized attorney-in-fact this 13th day of April, 
1942. 
MATTHEW EDWARD DEADY 
HANOVER DEADY 
THE FIRST NATIONAL BANK 
OF PORTLAND, (Oregon) 
By E. B. MaceNAUGHTON 
President 
GLENS FALLS INDEMNITY 
COMPANY 
By GEO, B. RODGERS 
Attorney 
Approved: 
JAMES ALGER FEE; 
Judge 
[Endorsed]: Filed April 20, 1942. G. H. Marsh, 
Clerk, By F. L. Buck, Chief Deputy. [158] 


And afterwards, to wit, on Monday, the 4th day of 
May, 1942, the same being the 55th judicial 
day of the regular March 1942 Term of said 
Court; present the Honorable James Alger Fee, 
United States District Judge, presiding, the fol- 
lowing proceedings were had in said cause, to wit: 

[159] 
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[Title of District Court and Cause. ] 
ORDER TO SEND ORIGINAL EXHIBITS TO 
APPELLATE COURT 

It is ordered that the Clerk of this Court send 
to the United States Circuit Court of Appeals for 
the Ninth Circuit, as a part of the Record on Ap- 
peal in this case, the original exhibits im this case 
instead of copies thereof. 

JAMES ALGER FEE 
Judge 

Consented to. 
MAGUIRE, SHIELDS, MORRISON & BIGGS 
R. 8S. KESTER 

Of Attorneys for Plaintiff 

[Endorsed]: Filed May 4, 1942. G. H. Marsh, 

Clerk. By R. DeMott, Deputy Clerk. [160] 


And afterwards, to wit, on the 12th day of May, 
1942, there was duly filed in said Court, a Notice 
of Cross-Appeal, in words and figures as follows, 
to wit: [161] 

[Title of District Court and Cause. ] 
NOTICE OF CROSS-APPEAL 


Notice is hereby given that Richard Howell, 
plaintiff above named, and appellee herein, hereby 
cross-appeals to the Cireuit Court of Appeals for 
the Ninth Cireuit from that portion of the decree 
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entered herein by the Distriet Court of the United 
States for the District of Oregon on or about the 
24th day of February, 1942, which provided as 
follows: 

XL. 

That the plaintiff, Richard Howell, is not 
entitled to receive any of the Income from said 
property accruing prior to the death of Marye 
Thompson Deady but shall thereafter be en- 
titled to all the rights of an owner of an un- 
divided two-thirds (2/3) interest in fee simple 
in said real property.’ 

Dated at Portland, Oregon, this 12 day of May, 
1942. 
MAGUIRE, SHIELDS, MORRISON & 
BIGGS 
Of Attorneys for Richard Howell, 
Plaintiff, Appellee and Cross-Ap- 
pellant. 


MAGUIRE, SHIELDS, MORRISON & BIGGS, 
Attorneys for Richard Howell, 
723 Pittock Block, 
Portland, Oregon. 
[indorsed]: Filed May 12, 1942. G. H. Marsh, 
Clerk, By F. LL. Buek, Chief Deputy. [162] 


And afterwards, to wit, on the 12th day of May, 
1942, there was duly tiled in said Court, a Bond for 
Costs on Cross-Appeal in words and figures as fol- 
lows, to wit: [163] 
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[Title of District Court and Cause. ] 
COST BOND ON CROSS-APPEAL 


Know all men by these presents, that we, Richard 
Howell, as principal, and United States Fidelity 
& Guaranty Company, a corporation of the State 
of Maryland, qualified to do and transact a general 
surety business within the State of Oregon, as 
surety, are held and firmly bound unto Matthew 
Kdward Deady, Hanover Deady and The First 
National Bank of Portland, a national banking 
association, in the full and just sum of Two Hun- 
dred Fifty and no/100 ($250) Dollars to be paid 
to the said obligees, their attorneys, executors, ad- 
ministrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, 
executors, administrators, jomtly and severally; 
by these presents. 

Sealed with our seals and dated this 12th day 
of May, 1942. 

Whereas, in the District Court of the United 
States for the District of Oregon, in a cause pend- 
ing in said court between Richard Howell, plain- 
tiff, and Matthew Edward Deady, Hanover Deady 
and The First National Bank of Portland, a na- 
tional bankimg association, defendants, a deeree was 
rendered against the said defendants and im part 
against the said plaintiff, and the said defendants 
having filed in said court a notice of appeal to re- 
verse said decree, and the said plaintiff having filed 
in said court a notice of cross-appeal to [164] re- 
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verse that portion of said deeree which was adverse 
to said plamtiff, and said appeal and -cross-appeal 
are now pending in the United States Cireuit Court 
of Appeals for the Ninth Cireuit at a session of 
said Cireuit Court of Appeals to be holden at San 
Franciseo in the State of California; 

Now the condition of the above obligation is such 
that if the said plaintiff and cross-appellant shall 
prosecute said cross-appeal to effect, and satisfy 
such order for payment of costs as may be made 
if for any reason said cross-appeal is dismissed 
or if the portion of the decree so appealed from is 
affirmed, then the above obligation to be void, other- 
wise to remain in full foree and effect. 


Dated this 12th day of May, 1942. 
RICHARD HOWELL, 
Principal 
By MAGUIRE, SHIELDS, MORRISON & 
BIGGS 
His Attorneys 
UNITED STATES FIDELITY & 
GUARANTY COMPANY, 
Surety 
By RAYMOND C. WEIN (Seal) 
Attorney-in-F act 


Countersigned : 
J. C. CORBIN CoO. 
Agent 
[Endorsed]: Filed May 12, 1942. G. H. Marsh, 
Clerk, By F. L. Buck, Chief Deputy. [165] 
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And afterwards, to wit, on the 12th day of May, 
1942, there was duly filed in said Court, Cross- 
Appellant’s Designation of Contents of Record on 
Appeal, in words and figures as follows, to wit: 


[166] 
[Title of District Court and Cause. ] 


CROSS-APPELLANT’S DESIGNATION OF 
CONTENTS OF RECORD. 


Notice is hereby given that Richard Howell, 
plaintiff above named, and appellee and cross-ap- 
pellant herein hereby designates for inclusion in 
the record on appeal herein the complete record 
and all the proceedings and evidence in this cause, 
as heretofore designated by the defendants, appel- 
lants and cross-appellees herein, and as heretofore 
compiled and certified by the clerk of this court 
under date of May 6, 1942, with the following 
additions thereto: 


Notice of Cross-Appeal 
Cost Bond on Cross-Appeal 


Cross-Appellant’s Designation of Contents of 
Record (‘This designation). 
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Dated at Portland, Oregon, this 12 day of May, 
1942. 
MAGUIRE, SHIELDS, MORRISON & 
BIGGS 
Of Attorneys for Cross-Appellant 
MAGUIRE, SHIELDS, MORRISON & 
3IGGS, 
Attorneys for Cross-Appellant, 
723 Pittock Block, 
Portland, Oregon. 
[Endorsed]: Filed May 12, 1942. G. H. Marsh, 
Clerk, By F. L. Buck, Chief Deputy. [167] 


United States of America, 
District of Oregon—-ss. 

I, G. H. Marsh, Clerk of the District Court of 
the United States for the District of Oregon, do 
hereby certify that the foregoing pages numbered 
from 1 to 167 inclusive, constitute the transcript 
of record on appeal from a decree of said Court in 
a cause therein numbered E-9641, in which Richard 
Howell is plaintiff, appellee, and cross-appellant, 
and Matthew Edward Deady, Hanover Deady and 
The First National Bank of Portland, a national 
banking association are defendants, appellants, and 
cross-appellees; that said transcript has been pre- 
pared by me in accordance with the designations 
of contents of the record on appeal filed therein by 
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appellants and cross-appellant and in accordance 
with the rules of Court; that I have compared the 
foregoing transcript with the original record thereof 
and that the foregoing transcript is a full, true and 
correct transcript of the record and proceedings 
had in said Court in said cause, as the same appear 
of record and on file at my office and mm my custody, 
in accordance with the said designations. 

] further certify that the cost of the foregomg 
transcript is $5.00 for filme Notice of Appeal, and 
426.95 for comparing and certifymg the within 
transcript, making a total of $31.55, and that the 
same has been paid by said appellants; and $5.00 
for filing Notice of Cross-Appellant and ninety 
cents for comparing and certifying transeript re- 
quired by the designation of the cross-appellant, 
making a total of $5.90, which has been paid by 
cross-appellant. 

I further certify that I am transmitting with 
said transcript, one of the copies of the reporter’s 
transcript of proceedings at the trial of said cause 
filed with the designation of contents of the record. 

I further certify that pursuant to an order of 
the Court appearing in the said transcript of rec- 
ord, I am forwarding to the said United States Cir- 
eulit Court of Appeals for the Ninth Circuit, all 
of the original exhibits imtroduced in yaid_ cause, 
being plaintiffs’ exhibits 1 to 5 inclusive, and 9 & 10, 
and defendant's exhibits A to R inclusive. 
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In testimony whereof, I have hereunto set my 
hand and affixed the seal of said Court at Port- 
land, in said District, this 13th day of May, 1942. 

(Seal) G. H. MARSH, 

Clerk. [168] 


[Title of District Court and Cause. ] 


TRANSCRIPT OF TESTIMONY 
AND PROCEEDINGS 


Hearing held at Portland, Oregon 
Before: Honorable James Alger Fee 
January 21, 1941 to January 24, 1941 


Mr. Grant: At this time, your Honor, the plain- 
tiff has three pre-trial exhibits, each of which is 
identified in the pre-trial order and to which no 
objection was made. Those are pre-trial exhibits 1, 
2 and 3, and we offer them at this time. 

My. Jaureguy: No objection. 

The Court: Admitted. 

(The documents referred to, so offered and 
received, were thereupon marked received as 
follows: 

Tvpewritten copy of Last Will and Testa- 
ment of Henderson Brooke Deady, consisting of 
one [25] page of typewritten matter, having 
previously been marked as Plaintiff’s Pre-Trial 


vs. Richard Howell 199 


Exhibit 1, was marked received as Plaintiff’s 
Exhibit 1; 


PLAINTIFE’S PRE-TRIAL EXHIBIT No. 1 


LAST WILL AND TESTAMENT 


I, Henderson Brooke Deady, of the City of Port- 
land, State of Oregon, being of sound and disposing 
mind and memory, do make, publish and declare 
the following to be my Last Will and Testament, 
hereby revoking all other and former wills by me 
at anv time made. 

First: I nominate and appoint Robert H. Strong 
of the City of Portland, State of Oregon, sole 
executor of this, my Last Will and ‘Testament, and 
direct that no bond of any sort shall be required of 
him. . 

Second: J give, devise and bequeath unto my be- 
loved wife, Charlotte Howell Deady, all my prop- 
erty. real and personal, of every name, nature and 
kind, wheresoever the same may be situated. 

Third: Under Paragraph 8 of the Last Will and 
Testament of my beloved mother, Lucey A. H. 
Deady, executed the 29th day of July, 1920, I am 
authorized and permitted to bequeath by my Last 
Will and Testament to my wife, the meome which 
would be derived by me, if living, from two-thirds 
Haeleot 1, Bleck 212, City of Portland, State of 
Oregon, for and during the term of her natural 
life. T now, mnder and by virtue of said Paragraph 
8 of my said beloved mother’s will, bequeath said 
income from said two-thirds of Lot 1, Block 212, 
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City of Portland, State of Oregon, to my beloved 
wife, Charlotte Howell Deady, for and during the 
term of her natural hfe, and nominate and consti- 
tute her my appointee under said Paragraph 8 of 
the said will of Luey A. H. Deady. 
In witness whereof, I have hereunto set my hand 
and seal this 22d day of October, 1932. 
HENDERSON BROOKE DEADY (Seal) 


The above and foregoing was duly signed, sealed, 
published and declared by the said Henderson 
3rooke Deady to be his Last Will and Testament, 
m our presence, and we and each of us in his pres- 
ence and in the presence of each other and at his 
request signed our names as witnesses thereto on 
the date therein named and the said Henderson 
Brooke Deady was at said time, in our opinion, 
of sound and disposing mind and memory and free 
from restraint of anv sort. 


Names Addresses 
RALPH C. DODD New Milford, Conn. 
JOHN 8S. ADDIS New Milford, Conn. 


[Endorsed]: Filed Feb. 21, 1942. 
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Typewritten copy of Last Will and Testa- 
ment of Charlotte Howell Deady, consisting of 
two pages of typewritten matter, having pre- 
viously been marked as Plaintiff’s Pre-Trial 
Exhibit 2, was marked received as Plaintiff's 
Exhibit 2; 


PLAINTIFF’S PRE-TRIAL EXHIBIT No. 2 


T, Charlotte Howell Deady, of New Milford, Con- 
necticut, do hereby make, publish and declare this 
to be my Last Will and Testament, hereby revoking 
all other and former wills by me made. 

First: I do hereby order and direct that all of 
my just debts and funeral expenses be paid out of 
my estate as soon after my decease as possible. 

Second: TI give, devise and bequeath unto my be- 
loved husband, Dr. Henderson Brooke Deady, all 
my estate, real, personal and mixed, wheresoever 
situated, absolutely and forever. 

Third: Tf my beloved husband, Dir. Henderson 
3r00ke Deady, should predecease me, I give, devise 
and bequeath unto my son, Richard Howell Buseck, 
also known as Richard Howell, my farm in New 
Milford, Connecticut, consisting of house, barn and 
approximately sixty acres (60) of land, and all the 
contents and furnishings of said heuse and ma- 
chinery and apparatus and stock and poultry on 
said farm. 

Fourth: In case mv beloved busband, Dr. Hen- 
derson Brooke Deady, should predecease me, | 
further give, devise and bequeath unto my beloved 
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son, Richard Howell Busck, also known as Richard 
Howell, all my other property, real, personal and 
mixed, wheresoever situated and of any kind or 
nature whatsoever, including all money which I may 
have in any bank or banks at the time of my de- 
cease, also all notes, bonds, and stocks, and bonds 
and mortgages owned by me at the time of my de- 
cease, and all debts which may be owing to me at 
said time. 

Fifth: I make no provision for my daughter, 
Karen Busck, in this, my Last Will and Testament, 
because she has arrived at her majority and has 
received her education and is self supporting. 

Sixth: I nominate, constitute and appoint Dr. 
Henderson Brooke Deady to be executor of this, 
my Last Will and Testament; if my said beloved 
husband, Dr. Henderson Brooke Deady, should pre- 
decease me, [ nominate, constitute and appoint my 
beloved son, Richard Howell Busck, also known as 
Richard Howell, to be executor of my Last Will and 
Testament, and direct that no bond or other security 
be required of either of them for the faithful per- 
formance of their duties. 

In witness whereof I have hereunto set my hand 
and seal this fourth day of May, in the year One 
Thousand Nine Hundred and Thirty-three. 

CHARLOTTE HOWELL DEADY (Seal) 
Witnessed bv: 
JOHN M. SCOBLE 
MARIVA INGLING 
K. COURTENAY JOHNSTON 
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The foregoing instrument was subscribed, sealed, 
published and declared by Charlotte Howell Deady, 
the testatrix above named, as and for her last Will 
and Testament, in the presence of each of us, who, 
at her request, in her presence and in the presence 
of each other, have hereunto subscribed our names 
as witnesses the day and year above written. 

MARIVA INGLING 
residing at 259 Edward St. 
Ridgewood, N. J. 
K. COURTENAY JOHNSTON 
residing at 461 West 22 Street 
City of New York 
JOHN M. SCOBLE 
residing at 988 Lincoln Place 
Brooklyn, N. Y. 
[Endorsed]: Filed Feb. 21, 1942. 


Carbon copy of letter, bearing date March 14, 
1936, Maguire, Shields and Morrison to Matthew 
Edward Deady and Hanover Deady, consist- 
ing of one page of typewritten matter, having 
previously been marked as Plaintiff’s Pre-Trial 
Exhibit 3, was marked received as Plaintiff’s 
Exhibit 3.) 
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Mr. Maguire: And, further, that it could not be 
construed as any act or admission of Henderson 
Brooke Deady, who was then deceased; not being 
his act and not being the act of either the plaintiff 
here or any predecessor in interest of the plaintiff, 
it is Wholly inadmissible. [27] 

The Court: I took it that the point of offering 
this document was the construction placed thereon 
by the person in whom the title was at the time of 
the declaration, and the interest in the property 
that existed at the time of the declaration. [45] 

The Court: Ags the Court views it, the construc- 
tion placed upon the will of Henderson Brooke 
Deady by the administrator is not particularly per- 
suasive, and, in the second place, it is doubtful in 
my nmund as to whether it is binding upon a person 
who received the property by the terms of the will, 
if they did so receive it. Some of the things that 
have been talked about here, not this particular 
document, it seems to me may be admissible. That 
is. the construction, if there was a construction, 
by Henderson Deady JI think might be somewhat 
persuasive. Why the construction placed upon the 
will of Henderson Brooke Deady should have any 
relation to it I ean’t understand, entirely outside 
of and not connected with these family transactions, 
at least, and I don’t know why he should know what 
the will meant any more than the Court, and appar- 
ently he and the Court did not construe it alike. 
So it is very doubtful about this piece of evidence 
and I don’t see any ruling for it in that respect. 
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There is one case where Mr. Jaureguy read from 
the notes that says anything about the executors 
and administrators. The Oregon case, on the other 
hand, shows the testamentary trustee construction, 
as a matter of fact. My ruling at the present is 
that I will exclude it. 

Mr. Jaureguy: If your Honor please, we would 
like to have it marked by the reporter as an offered 
exhibit and an [64] offer of proof. 

The Court: Of course, it is in the pre-trial or- 
der. I don’t know anything about the technicality 
of it, but anything that is necessary to protect the 
record. 

Mr. Jaureguy: Yes, if it is agreeable, I would 
like to have the reporter mark it as an offered 
exhibit, excluded. 

Mr. Maguire: Mav we understand, are these ex- 
hibits to be re-marked, or will the markings that 
are on them—— 

The Court: (Interrupting) They are marked in 
evidence as they are offered. 

(Said certified photostatic copy of Petition 
for Probate of the Will of Henderson Brooke 
Deady, so offered and excluded, having previ- 
ously been marked as Defendants’ Pre-Trial 
Exhibit A, was marked as offered and excluded 
on trial.) 
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DEFENDANTS’ PRE-TRIAL EXHIBIT A 


In the Cireuit Court of the State of Oregon for 
the County of Multnomah 
Probate Department 


No. 36403 


In the Matter of the Estate of 


HENDERSON BROOKE DEADY, 
Deceased. 


PETITION FOR PROBATE OF WILL 


To the Honorable George Tazwell, Judge of the 
above entitled Court: 


Comes now Robert H. Strong and respectfully 
shows to the court that Henderson Brooke Deady 
died in New Milford, Connecticut on or about the 
28th dav of May, 1933, and at the time of his death 
was a resident and inhabitant of New Milford, State 
of Connectueit, and left an estate consisting of real 
property situated in Multnomah County, Oregon, 
consisting of Lots 16 to 21, both inclusive, in Bloek 
3. Mountain View Park #2, Multnomah County, 
Oregon, of the approximate valne of $100 and with 
an annual rental valne of not exceeding $5.00, and 
the weht of appomtment and bequest to his then 
wife, Charlotte Howell Deady, of the income from 
two-thirds of Lot 1, Block 212, City of Portland, 
State of Oregon. for and during the term of the 
natural hfe of the said Charlotte Howell Deady. 
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That on the 22nd day of October, 1932, the said 
Henderson Brooke Deady duly made, executed and 
published his last will and testament, which will was 
so made, executed and published by him at that time 
in the presence of Ralph C. Dodd, residing at New 
Milford, Connecticut, and John 8. Addis, residing 
at New Milford, Connecticut, which will is herewith 
presented to the court in order that the same may 
be duly proved and admitted to probate as and for 
the last wil] and testament of said Henderson 
Brooke Deady, deceased. 

That at the time of the execution of said will the 
said Henderson Brooke Deady was over the age 
of twenty-one vears and was of sound and disposing 
mind and memory, was not acting under fraud, 
duress or undue influence and was fully capable, 
mentally and physically, to make and execute his 
last will and testament. 

That in and by the said last will and testament 
your petitioner, Robert THT. Strong, was duly desig- 
nated, nominated and appointed as executor of the 
said last will and testament. 

That vour petitioner, Robert TH. Strong, is a resi- 
dent of Multnomah County, Oregon, and is com- 
petent and qualified to act as such executor: that 
in and by said will vour petitioner as such executor 
is not required to give any bond for the faithful 
performance and discharge of Ins duty as executor 
of said last will and testament. 

That decedent left surviving him as Ins sole and 
only heir at law his wife, Charlotte Howell Deady, 
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and the said Charlotte Howell Deady is the sole 
and only devisee and legatee under said last will 
and testament. 

That it is necessary and proper at this time that 
said last will and testament of said decedent shall 
be proved and admitted to probate as by law 
directed and that the same shall be declared to be 
the last will and testament of said decedent, and 
that vour petitioner, Robert H. Strong, be ap- 
pointed as sole executor of the last will and testa- 
ment and estate of the decedent. 

Wherefore, vour petitioner prays that an order 
issne from and out of this court authorizing and 
directing that the deposition of the said subseribing 
witnesses to said last will and testament, towit, 
Ralph C. Dodd and John 8. Addis, or such one of 
them as may be found, be taken in accordance with 
the provisions of the law of this state for taking 
depositions, and that in said deposition or deposi- 
tions the said subscribing witnesses be interrogated 
as to the execution, making, declaring and publica- 
tion of said last will and testament and the due wit- 
nessing thereof by them, and as to such other mat- 
ters as may be appropriate to establish the testa- 
mentary capacity of the decedent and the validity 
of said will, and that upon the receipt of said depo- 
sitions or other proof of the due execution of said 
will and the testamentary capacity of the decedent 
that the said will be admitted to probate and re- 
corded and declared and decreed to be the last will 
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and testament of said decedent, and that this court 
appoint your petitioner, Robert H. Strong, as sole 
executor of said last will and testament to serve 
without bond. 
ROBERT F. MAGUIRE 
Attorney for Petitioner 


State of Oregon, 
County of Multnomah—ss. 


I, Robert H. Strong, being first duly sworn, say 
that I am the Petitioner in the withm entitled Es- 
tate and that the foregoing Petition is true as I 
verily believe. 

ROBERT H. STRONG 

Subseribed and sworn to before me this 27th day 
of June, 1933. 

(Seal) LELAND B. SHAW, 

Notary Public for Oregon 


My Commission expires Jan. 8, 1935. 


[Endorsed]: Office of County Clerk, Multnomah 
County, Oregon. Filed June 30, 1933. A. A. Bailey, 
Clerk. F. O. McGraw, Deputy. 


State of Oregon, 
County of Multnomah 
I, A. A. Bailey, County Clerk, [Ex-Officio Re- 
ecorder of Conveyvances and Ex-Officio Clerk of the 
Cireuit Cout of the State of Oregon, for the 
County of Mlutnomah, whieh Court has exclusive 


SS. 


jurisdiction of all probate proceedings in said 
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County, do hereby certify that the foregoing copy 
of Petition for probate of Will in the Matter of 
the Estate of Henderson Brooke Deady, Deceased, 
has been compared by me with the original, and that 
it is a correct transcript therefrom, and of the whole 
of such original Petition as the same appears on 
file in my office and in my custody. 

In testimony whereof, I have hereunto set my 
hand and affixed the seal of said Court, this 15th 
day of May, A. D., 1940. 

(Seal) A. A. Taaaicy, 

County Clerk, 
By E. L. FERGUSON, 
Deputy. 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Janreguy: We now offer in evidence Pre- 
Trial Exhibit B. Defendants’ Pre-Trial Exhibit B, 
which is the ventory and appraisement filed by 
the exeeutor of the Estate of Henderson Brooke 
Deady, decedent, on the 14th day of June, 1935, 
and in that connection I ask Mr. Maguire if he will 
admit for the purposes of this ease that on that 
date Leland B. Shaw was an assistant in his office ? 
He is the notary public. 

Mr. Maguire: Yes, Mr. Shaw was emploved in 
my office at [65] that time. 

Mr. Janreguy: I think there are no further 
arguments T could make in favor of this document 
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that I have not already made in favor of the other, 
I mean on the admissibility of it. I think as far 
as the weight is concerned it has considerably more 
weight, because I think the Court will take notice 
of the facet that when an executor prepares a peti- 
tion he may not have gone to the extent of trying 
to ascertain the property, whereas in this case, two 
years later, when he prepares the inventory and 
appraisement, I would say it has much more weight 
as far as the competency is concerned. All the 
considerations that we have considered before are 
available here. 

The Comt: ‘The ruling will be the same. 

Mr. Jaureguy: And we ask that this be marked 
as an offered exhibit. 

(Certified copy of Inventory and Appraise- 
ment of the Estate of Henderson Brooke 
Deady, so offered and exeluded, having previ- 
ously been marked as Defendants’ Pre-Trial 
Exhibit B, was thereupon marked as offered 
and exeluded on trial.) 
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DEFENDANTS’ PRE-TRIAL EXHIBIT 8 


In the Circuit Court of the State of Oregon, 
for the County of Multnomah 


In the Matter of the Estate of 


HENDERSON BROOKE DEADY, 
Deceased. 


INVENTORY AND APPRAISEMENT 


I, A. A. Bailey, County Clerk of the County of 
Multnomah do hereby certify that Wilbur Falloon 
Fred Strong and Delmas R. Richmond were duly 
appointed appraisers of the estate of Henderson 
Brooke Deady deceased, by order of the County 
Comt, duly entered and recorded on the 10th day 
of May, A. D. 1935, 

Witness my hand and seal of said County Court, 
this 14th day of June, A. D. 1935. 

A. A. BAILEY, 
County Clerk, 
By T. M. GEOGHEGAN, 
Deputy. 


State of Oregon, 
County of Multnomah—ss. 


Wilbur Falloon, Fred Strong, Delmas Richmond, 
duly appointed appraisers of the estate of Hender- 
son Brooke Deady deceased, being first duly sworn, 
sav and each for himself says, that I will truly, 
honestly and impartially appraise the property of 
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said estate which shall be exhibited to me, accord- 
ing to the best of my knowledge and ability. 
WILBUR FALLOON 
FRED STRONG 
DELMAS R. RICHMOND 


Subscribed and sworn to before me this 6th day 
of June, A. D. 1935. 
(Seal) LELAND B. SHAW 
Notary Public for Oregon. 
My comiission expires Jan. 2, 1939. 


State of Oregon, 
County of Multnomah—ss. 


I, Robert Strong the Executor of the estate of 
Henderson Brooke Deady deceased, being duly 
sworn, say, that the annexed inventory contains 
a true statement of all the real and personal prop- 
erty of the said deceased which has come to my 
knowledge and possession and particularly of all 
money belonging to the said deceased, and of all 
just claims of the said deceased against the said 
ROBERT H. STRONG 

Subseribed and sworn to before me this 6 day 
of June, A. D. 1935. 

(Seal) LELAND B. SHAW 
Notary Public for Oregon 


My commission expires Jan. 2, 1939. 
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TESWAMIG: OF oe eecrenneinceecnce rr Deceased, 
"EO: eee. emer Appraiser, Dr. 
To compensation for services 1n appraising said 

estate, items as follows: 

ene days’ services at §................per day each, .............. 
Necessary disbursements as follows: 


State of Oregon, 
County of Multnomah—ss. 


Wilbur Falloon, fred Strong, Delmas Richmond, 
the appraisers above named, being duly sworn, say, 
and each for himself says, that the foregoing bill 
of items is correct and just, and that the services 
have been duly rendered as therein set forth. 

WILBUR FALLOON 
FRED STRONG 
DELMAS R. RICHMOND 


Subseribed and sworn to before me this 6 day 
of June, A. D. 1985. 
(Seal) LELAND B. SHAW 
Notary Public for Oregon 


My commission expires Jan. 2, 1935. 
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In the Circuit, Court of the State of Oregon, 
County of Multnomah 


In the matter of the Estate of HENDERSON 
BROOKE DEADY, Deceased. 


INVENTORY AND APPRAISEMEN'T. 


Moneys belonging to the said deceased which have 
eome to the hands of the Lots 16 to 21 both in- 
clusive in block 3 Mountain View Park #2, Mult- 
nomah County, Oregon, $100.00. 

Amount, carried forward, $....0.00.ccc : 

We, the undersigned, duly appointed appraisers 
GMMR MC SU CMe Ole oc. kone aie ce ee deceased, 
hereby certify that the property mentioned im the 
foregoing inventory has been exhibited to us, and 
that we appraise the same at the sum set opposite 
each item in said inventory set down, and amount- 
ing in all to the sum of One Hundred no/100 Dollars, 
($100.00) 


Dated June 6, 1935. 
WILBUR FALLOON 
FRED STRONG 
DELMAS R. RICHMOND 


State of Oregon, 
County of Multnomah—ss. 

I, A. A. Bailey, County Clerk, Ex-Officio Re- 
corder of Conveyances and Ex-Officio Clerk of the 
Cireuit Court of the State of Oregon, for the County 
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of Multnomah, which Court has exclusive juris- 
diction of all probate proceedings in said County, 
do hereby certify that the foregomg copy of JIn- 
ventory and Appraisement in the Matter of the 
Estate of Henderson Brooke Deady, Deceased, has 
been compared by me with the original, and that it 
Is a correct transcript therefrom, and of the whole 
of such original Inventory and Appraisement as 
the same appears on file in my office and in my 
custody. 


In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court, this 15th 
day of May, A. D. 1940. 

(Seal) A. A. BAILEY, 
County Clerk. 
By E. L. FERGUSON, 
Deputy. 
[ Endorsed]: Filed Feb. 21, 1942 


Mr. Jaureguy: We will call Mr. Weinstein. [66] 
SAMUEL B. WEINSTEIN 


was thereupon produced as a witness m behalf of 
the defendants herein and, having first: been duly 
sworn, was examined and testified as follows: 
The Clerk: State your name, please. 
A. Samuel B. Weinstein. 
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(Testimony of Samuel B. Weinstein.) 
Direct Exanunation 
By Myr. Jaureguy: 

@. Mr. Weinstein, you are a resident of Port- 
land ? A. lam, 

Q. And what is your profession ? 

A. Lawyer. 

Q. How long have you been practicing your 
profession here? A. Since 1922. 

Q. And has that been continuous, in this city? 

A. It has. 

Q. And, accordingly, you were practicing your 
profession in 1933, 1934 and 1935? 

A. I have been. 

Q. 1923, ’24 and ’25, and ever since then up to 
the present time? A. Correct. 

Q@. Now, are you acquainted with Amalie B. 
Deady ? 

A. I was acquainted with her. 

@. And did you ever represent her as her 
attorney? [67] 

A. I did represent her in a divorce suit. 

Q. In what connection? 

A. I represented Mrs. Amalie B. Deady im a 
divorce suit of Henderson B. Deady versus Amalie 
B. Deady. 

Q. Now, were there any negotiations for a prop- 
erty settlement in connection with that divorcee 
suit ? A. There were. 
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(Testimony of Samuel Bb. Weinstein.) 

Q. And with whom did you conduct those nego- 
tiations ? 

A. I condueted those negotiations with Attorney 
Chester V. Dolph. 

Q@. And in connection with those negotiations 
did you ever talk to Henderson Brook Deady? 

A A. did. 

@. And when was that? 

A. ‘That was sometime during the year 1925. 

Q. Could you tell us about when those negotia- 
tions started? 

A. Started sometime in the summer, I think 
in June, and went through to September, 1925. 

Q. I wish you would just tell us what those 
negotiations were, giving us the names of the 
parties and the occasions, as nearly as you can 
remember. 

My. Maguire: You mean the subject of the nego- 
tiations ? 

Mr. Jaureguy: Yes. 

Mr. Maguire: Or the conversations ? 

Mr. Jaureguy: Yes. [68] 

Myr. Maguire: Which? 

Mr. Jaureguy: Conversations. 

Mr. Maguire: Well, as to any conversations 


— 


alleged to have been held between this witness and 
Chester V. Dolph, we object to them as being wholly 
incompetent to prove or disprove any issue in this 
case, not binding upon plaintiff herein, and not, 
competent to prove or disprove the testamentary 
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(‘Pestunony of Samuel 5. Weinstein.) 
intention of Lucy A. H. Deady, and not made or 
had with any person claiming or having any legal 
right under the will of Lucy A. H. Deady, there- 
fore, wholly irrelevant and immaterial. 

Now, then, so far as the statements, or alleged 
statements or conversations had between this wit- 
ness or in his presence and with Henderson Brooke 
Deady, we also object that those are wholly in- 
competent and irrelevant to prove or disprove any 
issue in this case, for the reason that the intention 
of the testator cannot be proved or disproved by 
such testimony ;and, further, that the conversations, 
if any, were not had between, nor related to the 
rights of any person, with a person claiming to 
have any right, title or interest under the will of 
Luey A. H. Deady. 

The Court: You may answer this question. I 
don’t think there are other matters involved at 
present. 

The Witness: Will you please read that, ques- 
tion for me? 

(The question referred to was thereupon 


read. ) 


A. Does that sort of permit me to give the 
background of this [69] matter, your Honor? 

The Court: No; just answer. 

A. In 1925 I was in the office of Charles (C. 
Hindman, then an attorney, a practicing attorney, 
in the city of Portland. The matter of a divorcee 
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(Testimony of Samuel B. Weinstein.) 
between Henderson Brooke Deady and Amalie B. 
Deady came to his attention through a firm of 
New York attorneys. He requested that I handle 
that matter and I started to investigate the cir- 
cumstances concerning that particular problem. In 
that investigation I discovered that Chester V. 
Dolph was the attorney representing Dr. Henderson 
Brooke Deady. The question at that time was as 
to whether or not Amalie B. Deady, the client of 
our office, could obtain a divorce in the state of 
Oregon. I was satisfied that she did not, have the 
required residential period to file for divorce and 
I so advised the correspondent attorneys in New 
York, that she was then living in New York and 
she would have to establish a residence in the state 
of Oregon for at least one year prior to the com- 
mencement of any suit for divoree. I suggested, 
however, in hght of the situation, that she file a—— 

Mr. Maguire: (Interrupting) If the Court please, 
I object to this as not being responsive to the 
question. 

The Court: Well, it is obviously not. Objection 
sustained. ee 

Mr. Jaureguy: Q. Then at some subsequent— 
after that investigation that you spoke about did 
you negotiate with [70] Henderson Brooke Deady 
and his attorney with respect to this? 

A. Subsequently, in the lapse of some months, 
I did negotiate with reference to a divorcee suit 
and property settlement between the parties, and 
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(Testimony of Samuel B. Weinstein.) 

in those negotiations T carried it on with Chester 
V. Dolph and on tiwo occasions with Dr. Henderson 
Brooke Deady in person in the office of Chester V. 
Dolph. The result of the negotiations was a stipula- 
tion with reference to some property arrangements, 
with reference to other payments of money, which 
was reduced to writing and made a part of the 
decree that was subsequently entered in the Circuit 
Court of Multnomah County, in which a deeree of 
divoree was granted to Amahe B. Deady and the 
property settlement was ineorporated therein. 

Q. Now, in connection with these negotiations 
and conversations you had with Dolph and with 
Henderson Brooke Deady was there any conversa- 
tion with respect to what Henderson Brooke Deady 
got under the will of his mother? 

A. ‘There was. 

Mr. Maguire: Just a moment. We object to that 
on the same ground, and on the further grounds 
that the question itself is indefinite and would in- 
clude both conversations had with C. V. Dolph and 
with Henderson Brooke Deady, without any dis- 
tinction between the two. | cannot make my ob- 
jections—I think there is a separate ground of 
objections with regard to Dolph’s statements than 
there would be with regard to Dr. [71] Deady. 

The Court: I think the question as to Henderson 
Brooke Deady should be separated. 

Mr. Jaureguy: Q. Whom did you talk to first in 
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(Testimony of Samuel B. Weinstein.) 
connection with these negotiations, to Henderson 
Brooke Deady or to his attorney? 

A. To his attorney first. 

Q. And in connection with your investigations 
with his attorney was there any discussion as to 
what Mr. Deady got under the will of his mother ? 

A. Yes, very thorough discussion. 

Q. And what was that? 

Mr. Maguire: Object. to that upon the same 
erounds as heretofore suggested to your Honor, 
unless your Honor desires me to again elaborate. 

The Court: Well, I think we had better estab- 
lish a modus operandi here. I want all this testi- 
mony to go into the record, whatever my rulings 
ave, in order that, the whole record may be pre- 
pared, in the event that I have the power to in- 
clude it in the record, in whatever form it will 
best protect the rights of the parties in an offer 
of proof as to testimony. I am not at present con- 
vineed that the declarations of an attorney in deal- 
ing with this matter are competent. I therefore 
reject it and will proceed to take the testimony 
in the record. 

Mr. Jaureguy: All right. Then I think we do 
not need to [72] save the formal exception under 
the rules. 

The Court: No, I think not, Mr. Jaureguy. For 
the purpose of this case, if there is any question 
about that, I will give you an exception every time 
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that you get me to rule and I rule contrary to an 
objection that is made by either side. 

Mr. Jaureguy: Very well. 

Q. Now, will you just state what the conversa- 
tions were with Chester Dolph? 

A. Myr. Dolph tried to convey to me the situa- 
tion that Dr. Henderson Brooke Deady had no sub- 
stantial resources with which to make the kind of 
property settlement that I was urging as a_pro- 
tection for Mrs. Amalie B. Deady. I was then of 
the impression that he was in a position to make 
a 


Mr. Maguire: Pardon me. I must object. We 
are talking about conversations, and I think the 
witness should limit himself to what the conversa- 
tions were and not to his impressions or conclusions 
from it. It makes it a little difficult in the record, 
and I know how difficult it is for a lawyer to 
testify. 

A. All right, I will try to do that. 

The Court: Yes. I desire to have listed the 
conversations as they were and, as far as you can, 
you will form definite expressions. 

A. J will try to, your Honor. 

The Court: And without too much interjection 
from the Court. 

A. I was requesting a substantial sum of money, 
either in [73] cash or in installments over a period 
of vears, for Mrs. Deady. Mr. Dolph stated that 
that was not possible, that he was receiving—that 
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is, that Henderson Brooke Deady was receiving a 
small income out of some property devised to him 
by his mother, and that under the terms of his 
mother’s will all that Henderson Brooke Deady 
has was a power of appointment, that that power 
of appointment must be exercised in favor of 
his wife. hat was the statement made to me by 
Mz. Dolph. 

Mr. Jaureguy: Q. Prior to the time that you 
talked to Mr. Dolph that you read the will of 
Lucy A. H. Deady? 

A. I was furnished a copy of that will by Mb. 
Dolph and I read it. 

Q. And how many conversations did you have 
with Mr. Dolph ? 

A. Oh, it extended over a period of several 
months. 

Q. Now, you say that, Mr. Dolph pointed out to 
vou that all that Henderson Brooke Deady had 
was the income and the power of appointment in 
favor of his wife. Did he make any statement 
as to whether or not My. Deady would exercise 
that in favor of your client? 

A. He made the statement that he would not 
exercise 1t in favor of my clent unless some reason- 
able arrangement could be arrived at. 

Q. Now, thereafter you say you had conversa- 
tions in his office when Mr. Deady was present? 

A. Yes. [74] 

Q. And was Mr. Dolph also present? 
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A. Yes. 

Q. I think you said there were two of those 
occasions ? 

A. ‘Two oceasions that I had towards the con- 
clusion of the negotiations. We had, I recollect, 
a conference in Mr. Dolph’s office in the Mohawk 
Building when Dr. Henderson Brooke Deady was 
present, Mr. Dolph, and myself. 

Q. Now, will you just state the conversations 
that took place on those two occasions. 

Mr. Maguire: ‘To the receipt of this testimony 
in response to this question the plaintiff objects 
on the ground that it is not competent to prove or 
disprove any issue in this case, that it does not 
prove or is not competent to prove or disprove 
the testamentary intent of Lucy A. H. Deady, 
that it would not be binding upon Henderson 
Brooke Deady if he were alive and a party to 
this litigation and is not binding upon the plain- 
tiff here, and that it is not a conversation had in 
the presence of or affecting the rights or to one 
having any rights under the will of Lucy A. H. 
Deady, and it is not part of a family settlement 
under any rule contended for by the defendants, 
and does not constitute a matter of estoppel. 

Mr. Jaureguy: I want, to make one correction 
there. He ean talk about—oh, family settlements 
under the rule contended for by defendants? 

Mr. Maguire: Yes. [75] 

Mr. Jaureguy: Yes, I think I gave your Honor 
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sufficient authorities here that this construction by 
interested parties is by no means limited to family 
settlements. In fact, in Stubbs vs. Abel it was a 
representation made by one of the devisees to a 
third person, that is, to the Court, in which the 
remainder of the parties were not involved, as I 
recall. At any rate, there were many of the other 
cases here where there is merely the construction, 
and the family settlement part of it was merely in 
the court case, and that is just by inference that 
they have put a family settlement there, but that 
document was not really a family settlement, but 
merely a representation. 

The Court: If you desire to ask the question, 
I can state offhand that my impression is that the 
question is probably competent, this evidence as to 
what Henderson Brooke Deady said. 

Mr. Jaureguy: You say your offhand impression 
is that it is competent? 

The Court: It 1s competent and should be ad- 
mitted. If you wish to argue the matter I will hear 
you. 

Mr. Jaureguy: Well, if it is your offhand impres- 
sion I would rather wait until somebody indicates 
that you got rid of that impression before I argue 
it. Kiaismingenr favor. 

Mr. Grant: If your Honor please. I would like 
to state this, to go back to Stubbs vs. Abel and 
these other cases, [76] you take these cases of 
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practical construction by mterested parties, every- 
one of them, I believe,—and we have been through 
that annotation—is a case where the heirs under 
the will were making a family settlement or a case 
where there is an actual basis for an estoppel be- 
tween the parties involved in the present litigation, 


or where cases where the property had been dis- 
tributed to the heirs under the will being challenged 
and that distribution had been acquiesced in, like 
the dividing line on top of the ridge case that was 
mentioned. The cases, many of them, go further 
and have specific agreements. 

Now, in the Oregon cases that were cited, we 
had one a case where as between the interested 
parties to a trust one of them had come in asking 
for an instruction from the Court on a_ theory 
which he now has repudiated and the result of 
which was to give him more money out of that trust. 
They were directly affected. This particular testi- 
mony would be his statement to some third person 
not affected in this case, not affected by the will, 
as far as its interpretation between these boys and 
Henderson Brooke Deady is concerned. 

The Court: But was a person in the interest of a 
person who was connected. 

Mr. Grant: Yes, Henderson Brooke Deady. 

The Court: No, his wife. 

My. Grant: His wife was interested in knowing 
what the will gave him, that is true, just the same 
as a creditor might [77] 
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The Court: (Interrupting) No, there were two of 
them that were interested in the will, isn’t that 
true? 

Mr. Grant: The two parties talking, you mean? 

The Court: Yes. 

Mr. Grant: Were interested in what the will con- 
tains. 

The Court: In other words, you draw a distine- 
tion between two members of the family and all 
the family. 

Mr. Grant: On a family settlement, I am talking 
about a settlement between the heirs under a will 
who agree on a certain construction and either 
write it out in a contract or divide it up and abide 
by it. That is the kind of thing the courts say they 
ought to go a long ways to uphold. That is not the 
situation here, and this is not claimed to be the 
basis for any settlement between Henderson Brooke 
Deady and the other heirs, neither is it claimed as 
a basis for an estoppel where the result of the ac- 
tion resulted either to his benefit or to their detri- 
ment, and we do not think simple extraneous ob- 
servations by Henderson Brooke Deady are com- 
petent to show either her intent or admissible as 
his construction of the will. Extraneous evidence is 
not admissible just because somebody, somewhere 
in the chain of title somewhere, made a statement 
concerning it. 

The Court: That is not the ordinary rule, is it? 
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Is that the ordinary rule about the statements of 
an ancestor in relation to real property? [78] 

Myr. Jaureguy: Any statement made by an an- 
cestor—that is an entirely different rule, as your 
Honor recalls, than the rule we have been talking 
about here. There is still a different rule, which 
is statutory in this state, that any statement made 
by an owner with respect to his real property is 
admissible as against his successor in interest. That 
is still a different rule. 

Mr. Maguire: That rule has no application here. 

Mr. Jaureguy: Well, it does have application 
here, because the statements that Henderson Brooke 
Deady made were contrary to his mterest, because 
the statements that he made were that he only had 
a life estate, or a defeasible fee, and they were ad- 
verse to his interest, and if it is material what 
they were talking about, that she had an interest, 
she not only had an interest in showing that she 
had rights as a ereditor, but that she had a dower 
interest, if she had an interest in fee. If she got 
a divorcee from him, under the statutes she would 
be entitled to one-third of his two-thirds. So it is 
more than the rights of a creditor, and certainly 
it would be admissible either under a construction 
of the will or under his statements adverse to the 
title to the property. 

Mr. Maguire: Certainly it is not what his title 
was, beeause his title is fixed by an instrument 
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which he had nothing to do with, the validity of 
which instrument is not in question. In other words, 
it is construing the intentions of the [79] testator, 
Lucy Deady. If Luey Deady meant one thing, then 
he had a certain estate; if she meant something else 
he has a less estate. Now, his conclusions as to what 
she meant—and that is all this can be competent 
upon, beeause you can’t divest his title, if it once 
vested in him under that will, by any action or 
statement which he ever made to anybody. 

The Court: Now, I am just wondering about that, 
whether that is true or not. 

Mr. Maguire: Well, I think without any question 
that that is the Jaw, your Honor. The title ean only 
be divested by conveyance. 

The Court: Well, I am not so sure about that, 
either. I can still be convinced on that point. As 
I understand, statements of an ancestor in the con- 
struction of a deed of title can be introduced in 
evidence as against the successor, hmiting his title, 
or saying that he does not claim a particular in- 
terest, where there is a possible ground to contest 
on. 

Mr. Maguire: That can only come up as to bound- 
ary lines, as to where a boundary is, or about a 
question of an estoppel. 

The Court: Well, I ask for your authority on 
that. 

Mr. Maguire: Well, your Honor, I don’t know 


vs. Richard Howell 233 


(Testimony of Samuel B. Weinstein.) 
whether I have got the authorities here on that par- 
ticular point. 

The Court: I will take a recess while you are 
looking that up. 

(A short recess was thereupon had, after which 
[80] proceedings were resuined as follows:) 

The Court: The Court will receive testimony and 
reserve ruling. 

The Witness: Will you read me the last ques- 
tion. 

Mr. Jaureguy: Q. The question, as I recall, 
is the conversations that took place on those two 
occasions when Henderson Brooke Deady and My. 
Dolph were present. 

A. Dr. Deady stated on both of those occasions, 
the substance of his statement was, that he had 
nothing under the will except a life estate with a 
power of appointment under will, by will, to a wife 
if he had a wife at the time of the last will of his. 
He stated further at the time that all that he was 
getting out of the property was some small income 
after certain other charges were being first made. 
That was the substance of his statement as far as 
negotiations were concerned. 

Q. Did he say anything about possible children? 
You say you read the will. A. Yes. 

Q. And it provides that if he died without issue 
the two-thirds should go to Hanover and Matthew 
Deady. Did he say anything about whether he had 
or would have any children? 
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A. Well, my recollection is that there were no 
children, he had no children. My recollection is that 
he was a man quite well advanced. He did not talk 
about future issue, as I reeall. 

Q. Now, was there anything said by Mr. Deady 
on those oceasions, [81] or on either of those oc- 
casions, with respect to the circumstances, if any, 
under which he would exercise the power of ap- 
poitment ? 


A. Yes, in these negotiations 

Mi. Maguire: We object to that as being wholly 
irrelevant to any issue in this case and wholly in- 
competent to prove or disprove any issue of the 
case. 

The Court: The testimony will be received sub- 
ject to objections, The Court will reserve ruling. 

A. Yes, he suggested that if we could enter 
into a stipulation of the kind that he wanted to, 
that he would exercise the power in order to pro- 
vide that Amalie B. Deady be given what he wanted 
to give her on a monthly income basis. The stipu- 
lation was in writing and, as I recall it, provided 


that he would make payments 
Mr. Maguire: (Interrupting) We submit that the 
document is the best evidence as to its contents. 
Mr. Jaureguy: Q. Did he say how he could 
provide for her under the power of appointment if 
she wasn't his widow ? 
A. Well, I recall this suggestion, that he con- 
templated remarrying at that time and shortly after 
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this remarriage he would enter into—he would, in 
order to carry out this understanding, he would by 
last will and testament make this appointment under 
the will of Luey A. H. Deady to his then wife; she 
in turn would enter into an agreement in writing 
that in consideration [82] of his exercising the 
power of appointment she would assume the obli- 
gation as a charge upon that power to pay out of 
the income the amount called for by the stipula- 
tion to be paid to Amalie B. Deady. 

Q. Then asa result of those negotiations did you 
enter into a compromise settlement ? 

A. It finally resulted in a stipulation of .a prop- 
erty settlement between the parties. 

Q. Now, I wish to hand you Defendants’ Pre- 
Trial Exhibit C and ask you whether included in 
that exhibit 1s a copy of that agreement? 

A. Yes, that purports to be it. 

Q. That is, the first couple of pages are of the 
complaint in the case of Henderson Brooke Deady 
against Amalie B. Deady, and then attached to that 
is an agreement. Is that the agreement that the par- 
ties entered into? 

A. That is the agreement that the parties en- 
tered into. 

Q. Did Amalie B. Deady agree to that? 

A. Mr. Deady signed that and Amalie B. Deady 
signed it, executed in my presence and the presence 
of My. Dolph and the presence of Gertrude L. Mil- 
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liken, who was then my office stenographer. The 
signatures of Dr. Henderson B. Deady and Amalie 
B. Deady were acknowledged by me as a notary. 

Q. And did you advise Mrs. Deady to sign it? 

A. I did. [83] 

@. And in advising her did you rely on these 
statements that had been made to you by Hender- 
son Brooke Deady respecting what interest, if any, 
he had in the real property ? 

Mir. Maguire: Just a moment. May I ask a pre- 
liminary question here to an objection? 

The Court: Yes. 

Mr. Maguire: You saw a copy of the will of Lucy 
A. H. Deady? 

A. Yes, I did. 

Mr. Maguire: Saw it before these negotiations 
were concluded ? 

A. Correct: 

Mr. Maguire: Studied it? 

A. Yes. 

Mr. Maguire: Noted its provisions? 

A. Noted its provisions, yes, si. 

Mr. Maguire: And the only conversation with 
regard to this particular subject matter was that 
which vou have heretofore related ? 

A. Well, strictly speaking, Bob, there were a 
lot of conversations about that will with others 
than Henderson Brooke Deady and Chester V. 
Dolph. 
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Mr. Maguire: Well, I am talking about those with 
Henderson Brooke Deady. 

A. That is all, on two occasions. [84] 

Mr. Maguire: So what those contained and what 
the estate vested in him was, in your knowledge, 
irrespective of any statements that he or his at- 
torney made with regard to the legal effect thereof ? 

A. Oh, I had independent knowledge of what I 
considered the will to be and what others con- 
sidered the will to be. When I am saying others, I 
want to say in fairness to the situation that Mr. 
Hindman was a practicing lawyer, and Prescott 
Cookingham was, and they were attorneys involved 
in this situation with me, and when I say I talked 
with them, they were attorneys that were cognizant 
of the situation. 

Mr. Maguire: I see. We object to the testimony 
as to whether or not he relied upon statements 
made either by Dr. Henderson Brooke Deady or 
Chester V. Dolph, upon the ground that the facts 
and circumstances upon which these statements 
could be based all arose out of the will itself, of 
which he had a copy and was cognizant and fami- 
liar with, and, therefore, the reliance is wholly im- 
material and incompetent to prove any issue. 

The Court: The ruling is reserved, dependent up- 
on the other ruling. 

Mr. Jaureguy: I take it that the witness may 
answer. 

A. Will you restate the question, please. 
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(The last question propounded by counsel for 
defendants on direct was thereupon read, [85] as 
follows: 

‘‘And in advising her did you rely on these 
statements that had been made to you by Hen- 
derson Brooke Deady respecting what interest, 
if any, he had in the real property ?’’) 


A. I would say that I was partially relying on 
their contentions and claims with reference to their 
interest under the will. 

Mv. Jaureguy: Q. And pursuant to your advice 
Mrs. Deady signed that stipulation? 

A. Correct. 

The Court: Who do you mean by ‘‘their’’? 

Mr. Jaureguy: Who? Me? 

The Witness: I meant his. 

The Court: The witness uses the word ‘‘their’’, 
‘“‘their contentions’. IT want to know, who do you 
mean by ‘‘their contentions’’? 

A. ‘‘Thew contentions’, I mean Henderson 
Brooke Deady and Chester V. Dolph. 

Mr. Jaureguy: Q. Now I wish you would take 
that Defendants’ Pre-Trial Exhibit C again and 
look at the second paragraph contained in the stipu- 
lation, and I ask you if that is the paragraph that 
was intended to carry out the agreement that you 
had with respect to the power of appointment? 

A. That is correct. That states the intention and 
the [86] provision that Henderson Brooke Deady 
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undertakes to exercise the power in order to make 
a charge upon that power of the amount required 
to be paid by him to Amalie B. Deady under this 
stipulation. 

Q. Now, in your conversations with Henderson 
Brooke Deady and his attorney, Chester V. Dolph, 
was there any difference or inconsistencies between 
the representations that those two men made to you 
on what Henderson Brooke Deady got under this 
will? 

A. None whatever. They were both claiming the 
same thing. 

Q. And that complaint, as I understand, is 
signed by Chester V. Dolph as attorney for Hen- 
derson Brooke Deady? A. That is correct. 

Mr. Jaureguy: We would ‘lke to offer Defend- 
ants’ Pre-Trial Exhibit C in evidence. 


DEFENDANT’S PRE-TRIAL EXHIBIT C 
In the Cireuit Court of the State of Oregon 


for Multnomah County 


HENDERSON BROOKE DEADY 
Plaintiff 
VS. 


AMALIE B. DEADY 
Defendant 


Comes now the plaintiff above named and for 
cause of suit against the defendant above named 
alleges as follows: 
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I 
That plaintiff now is and for more than one year 
last past. immediately prior to the commencement 
of this suit has been an inhabitant and a bona fide 
resident of the County of Multnomah, State of 
Oregon. 
II 
That the plaintiff and the defendant lawfully 
intermarried at New York City, State of New York 
on or about the 380th day of Mav, 1902 and ever since 
said time they have been and now are husband and 
wife. 
ITI 
That ever since said marriage and during all 
the time herein mentioned plaintiff has been to 
the defendant an affectionate, true and faithful 
husband. 
IV 
That on or about March, 1910 at New York City, 
State of New York the said defendant, disregard- 
ing the solemnity of her marriage vows, wilfully 
and without cause, deserted and abandoned plaintiff 
and ever since has and still continues to so wilfully 
and without cause desert and abandon plaintiff 
and to live separate and apart from him without 
sufficient cause or any cause or reason and against 
his will and consent. 
v 
That there is no issue of said marriage, and the 
property rights of plaintiff and defendant have 
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been settled in accordance with a stipulation marked 
Exhibit ‘‘A’’ attached hereto and by reference 
thereto made a part hereof , 


VI 
That said desertion of plaintiff by defendant re- 
mains uncondoned and unforgiven by him. 


Wherefore plaintiff prays that the bonds of mat- 
rimony now existing between himself and defendant 
be dissolved and for such other and further relief 
as to this Honorable Court may seem meet and 
equitable. 

CHESTER V. DOLPH 
Attorney for Plaintiff 


EXHIBIT “A” 


In the Cireuit Court of the State of Oregon 
for the County of Multnomah 


HENDERSON BROOKE DEADY 
Plaintiff 
VS. 


AMALIE B. DEADY 
Defendant. 


STIPULATION AND AGREEMENT. 


Whereas unhappy differences have arisen be- 
tween the above named Henderson Brooke Deady 
and the above nained Amalie B. Deady, his wife; 
and 
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Whereas, suit for divorce is about to be instituted 
in the above entitled Court by the said Henderson 
Brooke Deady against the said Amalhe B. Deady; 
and 

Whereas, the said parties to this agreement, to 
wit: the said Henderson Brooke Deady and the 
said Amalie B. Deady, his wife, in contemplation 
of the rendering and entering of a decree in said 
suit, have agreed between themselves as to a division 
and settlement of their property rights; 

Now, therefore, provided and in the event that 
the Court shall grant a decree herein in favor of 
either party, dissolving the bonds of matrimony ex- 
isting between the parties hereto, it is mutually 
agreed and understood ; 

1. That forthwith and with the entry of said 
decree the said Henderson Brooke Deady shall pay 
to the said Amalie B. Deady the sum of $2500.00 
in cash, and in addition to said cash payment the 
said Henderson Brooke Deady for himself, his heirs, 
executors and administrators further agrees to pay 
unto the said Amahe B. Deady, conditioned upon 
the entry of said decree, and for a period of twenty 
years thereafter monthly installments payable as 
follows: 

(a) As and for the first day of September, 1925, 
and for a period of 1144 years from said date, the 
sum of $75.00 per month, said installment to be 
payable on the first day of each month at such 
place and to the order of the said Amalie B. Deady 
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as she may direct; and for a period of 114 years 
next following, the sum of $100.00 per month pay- 
able on the first day of each month thereafter at 
the place and to the order of the said Amalie B. 
Deady as she may designate, and for the balance 
of said twenty year period, $200.00 per month pay- 
able on the first day of each month in like manner 
to be designated by the said Amalie B. Deady; 
provided, however, that the said monthly payments 
herein provided for shall cease upon the death of 
the said Amalie B. Deady if same shall occur prior 
to the termination of the said twenty year period 
herein provided. 

(b) The said herein Henderson Brooke Deady 
herein agrees, conditioned upon the entry of said 
decree as aforesaid, to forthwith make, execute and 
deliver to the said Amalie B. Deady, his promissory 
note payable to her order evidencing the obligation 
provided in the foregomg paragraph (a), said 
promissory note to be in the customary form ex- 
eepting that it should be non-interest bearing, save 
in default of the payment of any installment, when 
due, in which event said installment or installments 
shall bear interest from the respective dates of 
maturity thereof. 

2. That said Henderson Brooke Deady hereby 
further expressly agrees in consideration of the 
settlement of the property interests of the parties 
hereto, always conditioned, however, on the entry of 
said deeree, to exercise by his last will and testa- 
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ment, within one year from the entry of said decree 
the power of appointment contained in the will of 
Lucey A. H. Deady, deceased, of Portland, Oregon, 
mother of the said Henderson Brooke Deady, where- 
in the said deceased did give, devise and bequeath 
to the said Henderson Brooke Deady the undivided 
two-thirds of Lot numbered One (1), Bloek num- 
bered Two hundred twelve (212), City of Portland, 
Multnomah County, Oregon, conditioned as in said 
will provided and wherein the said Luey A. H. 
Deady authorized and empowered the said Hender- 
son Brooke Deady, if he so elected, to bequeath by 
his last will and testament to his wife Gif he then 
has a wife), the income that would have been de- 
rived to him, if living, from the two-thirds of said 
real property hereinbefore described; said bequest 
to continue, however, only during the lifetime of 
the widow of the said Henderson Brooke Deady; 
that he, the said Henderson Brooke Deady, does 
expressly agree to exercise the said power of ap- 
pointment by his said last will and testament in 
such manner and to the effect that the payments 
herein provided to be paid by him to the said Amalie 
B. Deady shall be a fixed and prior charge upon the 
devise, estate, legacy or interest resulting from the 
exercise of said power by him. It being expressly 
agreed to exercise said power of appointment so 
that the beneficiary or appointee thereof shall re- 
ceive and assume said devise, estate or interest or 
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bequest, charged with the condition upon the pay- 
ment by said beneficiary or appointee, of all pay- 
ments herein provided to be paid by the said Hen- 
derson Brooke Deady to the said Amalie B. Deady, 
and that this agreement shall create and constitute 
a lien and charge on said power and/or the interest 
acquired by said appointee or beneficiary thereunder 
for the purpose of securing the performance of the 
said Henderson Brooke Deady’s obligations here- 
under. And the said Henderson Brooke Deady here- 
by further expressly agrees to execute such other 
and further documents or agreements and/or to 
take any other step or steps necessary to legally 
effectuate the obligation herein agreed to he per- 
formed with reference to said exercise of said power 
of appointment by him. 

3. The said Henderson Brooke Deady further 
agrees for himself, his heirs, executors and admin- 
istrators, conditioned always upon the entry of said 
decree as aforesaid, to pay unto the said Amalie B. 
Deady or order, the sum of $1500.00 on or before 
December 1, 1926, in full satisfaction and discharge 
of any and all counsel fee or fees incurred by her 
to date of decree, such sum to be evidenced by the 
promissory note of the said Henderson Brooke 
Deady bearing the date of entry of said decree pay- 
able on or before said December 1, 1926, bearing 
interest from date at the rate of seven per cent. per 
annum and containing the customary provision 
therein provided for the adjudging of reasonable 


246 Matthew Edward Deady et al. 


(Testimony of Samuel B. Weinstein.) 

attorney's fees in case suit or action should be 
brought thereon to collect the same or any part 
thereof. 

4. All the covenants, payments, stipulations, 
agreements and provisions hereim contained shall 
apply to, bind and be obligatory upon the heirs, 
executors, administrators and assigns of the parties 
to this agreement whether so expressed or not. 

It is further mutually understood and agreed 
by and between the parties hereto that this agree- 
ment shall have no force, and be binding upon 
neither of them excepting in the event of the de- 
eree of divorce dissolving the bonds of matrimony 
between them; that, the Court may and shall embody 
and cover in its decree in said suit to dissolve said 
marriage the terms and provisions of this stipula- 
tion, and that the said Amalie B. Deady agrees to, 
and shall accept the said payment of $2500.00 cash 
herein agreed to be paid her and the receipt, of 
said promissory notes herein agreed to be executed 
and delivered to her in the manner and conditioned 
as herein provided, and the full and complete per- 
formance by the said Henderson Brooke Deady of 
each and every other covenant and obligation here- 
inabove agreed to be performed by him, as and for 
the full, satisfactory, reasonable and sufficient set- 
tlement of all claims of every nature whatsoever 
which she now hag against the said Henderson 
Brooke Deady. 
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In witness whereof the parties hereto have here- 
unto set their hands this 14th day of September, 
1925. 

(Sed) HENDERSON B. DEADY 
HENDERSON BROOKE DEADY 
(Sgd) AMAILE BUSCK DEADY 


Executed in the 

Presence of Witnesses: 
(Sed) CHESTER V. DOLPH 
(Sed) SAMUEL B. WEINSTEIN 
(Sed) GERTRUDE L. MILLIKEN 


State of Oregon 
County of Multnomah—ss. 


On this 14th day of September, 1925, before me 
a notary public in and for said county and state, 
personally appeared the within named Henderson 
Brooke Deady who is known to me to be the iden- 
tical individual described in and who executed the 
within instrument and acknowledged to me that he 
executed the same freely and voluntarily. 

In testimony whereof, I have set my hand and 
official seal hereto the day and year last above 
written. 

(Seal) (Sed) SAMUEL B. WEINSTEIN 
Notary Public for Oregon 


My commission expires Dee. 11, 1926. 
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State of Oregon 
County of Multnomah—ss. 

On this 14th day of September, 1925, before me a 
notary public m and for said county and state, per- 
sonally appeared the within named Amalie B. Deady 
who is known to me to be the identical individual 
who is described in and who executed the within 
instrument and acknowledged to me that she ex- 
ecuted the same freely and voluntarily. 


In testimony whereof, I have set my hand and 
official seal hereto the day and year last above 
written. 

(Seal) (Sgd) SAMUEL B. WEINSTEIN 


My commission expires Dec. 11, 1926. 


State of Oregon, 
County of Multnomah—ss. 


I, Henderson Brooke Deady being first duly 
sworn, do depose and say that I am the plaintiff in 
the above entitled snit; and that the foregoing 
complaint is true as I verly believe. 

HENDERSON BROOKE DEADY 
Subscribed and sworn to before me this 15th day 
of September, 1925. 
(Seal) CHESTER V. DOLPH 
Notary Public for the State 
of Oregon. 


del-y’ COMMISSION (OX PITCS ...cccececesenca ee 


vs. Richard ITowell 249 


State of Oregon 
County of Multnomah—ss. 


Due service of the within Complaint is hereby 
accepted in Multnomah County, Oregon this 15th 
day of September 1925, by receiving a copy thereof, 
duly certified to as such by Chester V. Dolph, At- 
torney for Plaintiff. 

(Seal) STANLEY MYERS 
District Attorney for Mult. Co., Ov. 
By SAM’L H. PIERCE 
Deputy. 


State of Oregon, 
County of Multnomah—ss. 


I, A. A. Bailey county clerk and ex-officio clerk 
of the Cireuit Court of the state of Oregon for the 
county of Multnomah, a court of record. Do hereby 
certify that the foregoing copy of Complaint and 
Exhibit (Henderson Brooke Deady, Plaintiff, vs. 
Amalie B. Deady, Defendant) No. L-3801 has been 
compared by me with the original and that it is a 
correct transcript therefrom, and of the whole of 
such origmal Complaint and Exhibit as the same 
appears on file in my office and in my custody. 


In testimony whereof, I have hereunto set my 
hand and affixed the seal of said court, this 6th day 
of May, A. D. 1940. 

A, A. BAILEY 
County Clerk 
By MARY DUNKIN 
Deputy 
[Endorsed]: Filed Feb. 21, 1942. 
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The Court: I think this all depends upon the 
pending question, the ruling on which is reserved. 

Mr. Grant: May it be understood that we do 
have a continuing objection to all of this, both the 
statements and the result of his conversation 2 

The Court: I assume that is correct. I was rul- 
ing on that basis. 

Mr. Jaureguy: You may take the witness. 


Cross-Examination 

By Mr. Maguire: Q. Mr. Weinstein, when did 
you first know of [87] or see a copy of the will of 
Luey A. H. Deady? 

A. I saw it sometime during the negotiations, 
or even prior to the negotiations. I saw it, sometime 
after June of 1925, when the attorneys represent- 
ing Mrs. Deady received a communication from 
Webb, Petterson & Hadley, of New York. 

Q. Wasa copy of the will transmitted with those 
communications ? 

A. I cannot say definitely, but in my files of 
some fifteen years ago, some seventeen years ago, 
I found some copies of wills. 

Q. Some copies of wills? 

A. Of the will of Lucey A. H. Deady. Whether 
it was procured here or transmitted by Webb, Pet- 
terson & Hadley I cannot tell. 

Q. Their letters to you do not state whether or 
not, they are enclosing a copy of the will? 

A. No, they do not; that is, m the part that I 
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have in my files. I might explain, in that connection, 
that Mr. Prescott Cookingham had a file, Mr. 
Charles C. Hindman had a file, and I had a file, 
and all I can discover from my files is Just portions 
of correspondence that we had with Webb, Petter- 
son & Hadley. Some of them are missing. 

Q. Well, it is a fact, is it not, Mr. Weinstein, 
that you had a copy or had examined a copy of 
the Luev A. H. Deady will prior to the time that 
these negotiations and conversations [88] that you 
mention took place? 

A. That is correct. 

Q@. And did you and your co-counsel examine 
the will? A. I think we did. 

Q. So that when Chester Dolph or Dr. Deady 
talked with you you knew as much about the con- 
tents of the will as anyone did, didn’t, you? 

A. As prior to Chester Dol!lph’s talking to me? 

Q. I say, at the time they talked to you you 
knew as much of the contents of the will as any- 
body else did? 

A. Well, I think I did. I construed the will to 
the best of my ability. 

Q. Have you with you the correspondence which 
you mention there with the Petterson Company ? 

A. J have all the file that we have. 

Q. Have you any objection to my looking at it? 

A. Not at all. You are welcome to it. 

My. Maguire: Thank you. 

(Counsel for plaintiff then examined said file.) 
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Mr. Maguire: Q. Now, the situation between 
yourself, representing Mrs. Deady, Mrs. Amalie 
Deady, and Chester V. Dolph, representing Dr. 
Henderson Brooke Deady, and the Doctor was 
simply this, that, you were endeavoring to get as 
mueh for your chent and they were endeavoring to 
pay as httle? 

A. That is a correct assumption. [89] 

Q. And you were dealing at arm’s length, were 
you not? A. Correct. 

Q. And you did not rely upon their statement 
of the provisions of the will, did you? 

A. Well, now, to answer that question, I think 
I would hke to explain it. Now, you say ‘‘rely’’. 
Whether I absolutely, without any knowledge of 
my own, relied solely upon what they said, no, I 
did not rely solely on what they said, but in nego- 
tiations in matters of this kind it is reasonable and 
ordinary for persons to listen to their contentions, 
which I did, and that was their contention, and, 
coupled with their contention, the phrasing of the 
will, my investigation from other sources led me 
to believe that the best deal I could make was em- 
bodied in the stipulation. 

Mr. Maguire: And may [| have Exhibit C for 
a moment. 

Q. Now, there was no provision made in the 
stipulation agreement, which you state was ex- 
ecuted by the parties, whereby—withdraw that ques- 
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tion. Was there ever any other writing passed in 
or executed by the parties, or by Charlotte Howell 
Deady, made at or about the time this settlement 
was entered into? 

A. None that I reeall. 

Mr. Maguire: ‘That is all, thank you. 


Redirect Examination 

By Mr. Jaureguy: Q. Now, this paragraph 2 

of the stipulation, which, as you say, was mtended to 

[90] 
carry out the agreement of Charlotte making the 
agreement, and so on, did you have any particular 
reason for not detailing the exact mechanics of that 
in the stipulation ? 

Mr. Maguire: May it please the Court, where 
negotiations have resulted in a written contract, 
testimony of this kind is wholly madmissible and 
incompetent, under the statute. 

The Court: That is correct. The objection is 
sustained, unless it involves a statement or con- 
struction of the will of Luey A. H. Deady by Dr. 
Deady. 

Mr. Jaureguy: Well, it does not— 

The Court: (Interrupting) If there is some 
conversation of that sort, I don’t care what it is— 

Mr. Jaureguy: (Interrupting) Well, the con- 
versation has been given, and counsel’s statement 
seems to indicate that the stipulation is inconsistent 
with the conversation, and that 1s why [I want to 
ask him why the matter in the conversation was 
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not put in so many words in the stipulation. Now, 
counsel’s statement of the parol evidence rule has 
no effect in this state where strangers to the agree- 
ment are involved; our Supreme Court has held that 
many times. But, further than that, we are not 
offering that for the purpose of changing or in any 
way modifying the stipulation, but merely giving 
a reason why certain agreements were not put in 
the stipulation in the exaet words in which the wit- 
ness’ statement is made. [91] 

The Court: Well, he can testify, put it im the 
record. 

Mr. Jauveeny: You say he can put it in the 
record? The Court: Yes. 

A. I take it, that the stipulation does not state 
the intention of Dr. Deady to remarry and then to 
exercise his power under the will to his future wife, 
Mrs. Charlotte Deady. The reason I thought that 
was that I thought it, was against public policy to 
put any sueh stipulation in the document and any 
contemplation of marriage. I thought it better to 
keep it out. 

Mr. Jaureguy: Q. Now, you brought in con- 
versations with My. Cookingham and My. Hindman 
had on this matter. Did Mr. Cookingham have any- 
thing to do with these negotiations? I mean in talk- 
ing with Dr. Deady or with Mr. Dolph? 

A. I can’t say for certain whether he did or 
not. I know we had conferences. Whether he did 
carry on independent negotiations or conferences 
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with Dr. Deady I could not say. I know that he did 
transmit whatever I had concluded to the corres- 
pondent attorneys in New York, Webb, Petterson 
and Hadley. 

Q. Was he present at any of these conversations 
had with Mr. Dolph or with Dr. Deady? 

A. I don’t think so. 

Q. And did Mr. Hindman have any such con- 
versations ? 

A. J think Mr. Hindman had a number of con- 
versations with both of these parties, but I was not 
present at any of those. I carried them on inde- 
pendently of the others and [92] I reported in writ- 
ing from time to time the progress that was being 
made. 

Q. Yes. And Mr. Hindman is now dead? 

A. Yes. 

Mr. Jaureguy: ‘That is all. 


Recross Examination 

By Mr. Maguire: Q. I don’t know that I quite 
understand, Mr. Weinstein, what matter of public 
policy you thought was involved there. 

A. Well, do you want me to answer that, Bob? 

Q. Yes, I wish you would. 

A. Well, Dr. Deady, at that time, if it is not, 
known to you, had abandoned Amalie B. Deady. 
He had been at least interested in some other woman. 
It was that woman that he intended to marry after 
this divorce was obtained. I thought the whole 
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problem presented itself as a sort of a public policy 
that was not very dignified, to say the least, of his 
conduct at that time, and I did not want to msert 
it m the agreement. 

Q. Well, now, what public poliey and what didn’t 
you want to insert in the agreement? 

A. I did not want to say in the agreement that 
as consideration for this stipulation he agrees to 
marry this woman and that he will agree when he 
marries this woman to exercise his power of ap- 
pointment under the last will and testament of his 
mother, Luey A. H. Deady. I thought it, was not 
proper and [93] should not be inserted, and left it 
open to him if he—you will notice that he agrees 
to exercise that power within one year. My infor- 
mation was that he intended to marry her very 
quickly after that. 

Q. Well, why did you think it as against public 
policy ? 

A. Well, I consider it as against public policy 
as a matter of law. 

Q. In what respect? 

A. I think that a divorced person cannot marry 
within the state of Oregon within a period of time. 
My information was that he was about to marry 
pronto. 

@. You mean within the six-month period ? 

A. Yes. 

Q. What would his contract or agreement that 
he would have with such wife as he should have to 
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make a binding agreement, what would there be 
against, public policy in that? 

A. Well, not at all. That is why it states that 
and nothing else. 

Q. Did this contract state that his wife should 
do it? 

A. Yes, he provides that the appointee should 
make that agreement. 

Q@. But vou did not obtain any such promise 
from the prospective spouse ? 

A. No, I did not. 

Q. And in submitting this agreement to the Court 
and having it [94] approved by the Court vou did 
not tell the Court anything about this mnnderstand- 
ing or this relationship which vou state is against 
pubhe policy ? 

A. Well, if you want to know the truth about 
it, I so disclosed all of the facts to the Court. 

@. Though it was not in the stipulation ? 

A. All of the facts, including the conduct of Dr. 
Henderson Brooke Deady, who started the divorce 
suit. 

Q. So that, though not in the stipulation, vou 
told the Court about it anyway? 

A. Exactly. 

Mr. Maguire: That is all. 


Further Redirect Examination 
By Mr. Jaureguy: Q. Well, now, did Dr. Deady 
and Mr. Dolph agree with that conclusion, that his 
plans about marrying this woman and the aban- 
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donment and things should not be in the stipulation ? 
A. He insisted that it should not be inserted 
in there. He didn’t want the world to know about 
his wife. 
@. Who is ‘‘he’’? 
A. Iam talking about Dr. Henderson Deady. 
Mr. Jaureguy: That is all. 
Mi. Maguire: That is all, thank you. [95] 


Wednesday, January 22, 1941, at 10:30 o’clock 
A. M., the trial of the above entitled cause was 
resumed, as follows: 

The Court: You may proceed, Gentlemen: 

Mr. Maguire: Plaintiff at this time renews his 
objection to the receipt of the Exhibit Defendants’ 
Exhibit C and to the testimony of the witness Wein- 
stein and moves that, the testimony of the witness 
Weinstein with regard to investigations had, all 
of his testimony in regard to the conversations and 
negotiations, acts and things done and had with 
Henderson Brooke Deady and Chester V. Dolph be 
stricken from the record, on the grounds mentioned 
in our objections to the receipt of the testimony and 
exhibit; and the further ground that it is Incompe- 
tent inasmuch as it tends to diminish or impeach 
the title or estate of Henderson Brooke Deady 
under the will, which could not be done by parol 
proof. Offhand, it would be a remarkable thing if 
oral declarations of anyone could change the nature 
and extent of an estate granted or given under a 
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deed or any other document which falls within 
those statutes requiring it to be in writing or to 
be authenticated, witnessed or otherwise in a pat 
ticular way or manner, and that, as our research 
indicates, is the law, that it cannot be done. [97] 

The Court: We are not, making much progress 
with this. [ am somewhat still in doubt, although, 
as I said last night, even after hearing the argu- 
ents, I am somewhat still in doubt as to the ques- 
tion of admissibility. Offhand I thought it was ad- 
missible, and J am rather inclined to view that way 
since. However, I think that I will have to change 
my procedure, because otherwise we are going to 
exhaust all this time that I have laid out for this 
case in argument, and I think that T will go ahead 
and take the testimony, all the testimony, under 
objection and I will rule when I come to make the 
decision. We are going to have the whole record in 
this case anyhow, because IT have made up my mind 
all the testimony should go into the record whether 
[143] I admit it, or exclude it, and I think that I 
will allow you to make your objeetions and take 
the testimony under the objection, and then when 
I decide the case I will rule seriatum on the ob- 
jections, if that is not objectionable. If anvone 
wishes to object to that proceeding, why, | will try 
to consider these questions as we go along and rile 
definitely at this time . 

Mr. Jaureguy: That is fine. 

Mr. Maguire: Fine with us. 
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Mr. Jaureguy: Then we won’t have to bring all 
these books back. What I say, we can rely on it that 
we are not going to argue on these questions as to 
the admissibility involved, because | gathered from 
his argument that there might be another bit of 
evidence on which— 

The Court: (Interrupting) I think I would hke 
to hear you as we go along, gentlemen. 

Mr. Jaureguy: On the admissibility ? 

The Court: Yes, on the admissibility, but I think 
I won't make definite rulings at the time, but I think 
while we are here we ought to consider these ques- 
tions together and raise and argue objections, but 
I think that I probably won’t rule upon them and 
still receive them subject to the objections. I want 
to proceed very carefully in this case and not con- 
sider myself bound by rulings that I will subse- 
quently sustain or that I won’t want to sustain 
after a complete review of the authorities. 

If there is nothing further, the court is in re- 
cess [144] until two o’clock. 

(Whereupon, at 12:15 o’clock P. M., Wednesday, 
January 22, 1941, a recess was had until 2:00 P. M.) 
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The Court: You may proceed, gentlemen. 
Mr. Jaureguy: Call Mr. Hanover Deady. 


HANOVER DEADY, 


one of the defendants herein, was thereupon pro- 
duced as a witness in behalf of defendants: 
The Clerk: State your name, please. 
A. Hanover Deady. 
(‘The witness Hanover Deady was thereupon 
duly sworn and was examined and testified as 
follows :) 


Direct Examination 

By Mr. Jaureguy: Q. Your name is Hanover 
Deady ? oe Pitat is Gere hit: 

@. And you are one of the defendants in this 
ease ? A. Yes, sir. 

Q. And how long have you lived in Portland? 

A. Ihave been a resident here all my life. 

Q. And how old are you? 

A. I will be forty-nine this year; forty-eight 
now. [145] 

Q. And what relation were you to Luey A. H. 
Deady ? A. Grandson. 

Q. And your father’s name was what? 

A. Edward; Edward Nesbit Deady. 

Q@. And how many sons did your grandmother 
have? A. Three sons. 
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Q. 


And who were the other two? 

Paul R. Deady and Henderson Brooke Deady. 
And your father died when? 

Around about 1913 or 714. 

And when did Paul Deady die? 

In 1920, in March. 

So that after March, 1920 the situation with 


en to the descendents of Lucy A. H. Deady, 
as I understand it, was that she had one son, Hen- 
derson Brooke Deady, living? 


A. That is right. 

@. And did you have any brothers or sisters? 

A, I didn’t hear the question. 

Q. Did you have brothers or sisters? 

A. I had one brother, Matthew. 

Q. And, therefore, she had that one son and two 
grandsons ? 

A. That is right. 

Q. Paul left no children? 

A. Paul had no children, left no children. 

Q. And did he leave a widow? [146] 

A. Yes, he left a widow. 

Q. And what was her name? 

A. Marve Thompson Deady. 

Q. That is (spelling) M-a-r-y-e? 

As Vhatmisemelt. 

Q. Now, during your early youth and childhood 
cid you ever have occasion to visit with your grand- 
mother ? 

A. Oh, ves, I visited with her quite frequently. 
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Q. What would be the occasions for those visits? 

A. Well, she was my grandmother. I went up 
to see her, enjoyed being with her. 

Now, are you married? 

Yes. 

And when were you married? 

June Ist, 1925. 

Was your grandmother acquainted with the 
lady that you later married? 

A. Yes, she was. 

Q. And how long had she known her? 

A. Well, she knew hex for quite a while, sev- 
eral years before we were married. I would say 
she knew her in 1920, at least, sometime before that. 

Q. How long had you and your present wife 
been engaged before you were married ? 


OPOoPre 


A. I don’t, know how long we were engaged, but 
I knew her when [147] she was fourteen and I was 
seventeen. We went together, off and on, all the time. 

Q. For the purpose of the record, the lady you 
married in 1925 is still your wife? 

A. That is mght. 

Q. And that is the one that you say you have 
known ever since you were seventeen ? 

A. That is right. 

Q. And what would you say as to whether you 
and she were engaged to be married before July, 
1920? 

A. Well, we always had that understanding. 

Q. Well, that is what ‘‘that understanding’’ 
means ? A. Yes. 
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Q. Now, during the lifetime of your grand- 
mother did she ever discuss with you her property ? 

Mr. Maguire: Object to the question because it, 
is irrelevant and immaterial. 

The Court: He may answer. 

A. Yes, she did. 

Mr. Jaureguy: Q. And during those discussions 
did she ever discuss what she desired to have done 
with that property? 

My. Maguire: Object upon the ground as in- 
competent to prove any issue in this case. 

The Court: Preliminary. I will permit the 
answer. A. Yes, she did. [148] 

Mr. Jaureguy: Q. I wish you would just re- 
late, giving us, as nearly as possible, the times and 
places, the conversations you had with her in which 
she discussed the matter of what she desired to be 
done with this property. 

Mr. Maguire: We offer the saine objection, that 
it is incompetent to prove the intent of the testator, 
—that has to be determined by the construction of 
the document which she executed as her last will 
and testament—and that it is Incompetent, irrele- 
vant and immaterial to any issue of this case, and— 
well, I will submit the objection first, this objection. 

The Court: I do not understand that he has 
asked for anything except the times of the con- 
versations, 

Mr. Jaureguy: No, I asked him to give the con- 
versations, giving the times as hearly as possible. 
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The Court: Well, do you wish to argue this? I 
may say, offhand, before that, that I think this 
line of testimony is entirely incompetent. 

Mr. Jaureguy: While I want to follow your 
Honor’s desires with respect to procedure, I do 
not want to have it excluded without argument, but 
if your Honor either takes it subject to reservations 
or otherwise, why, I will just follow whatever pro- 
cedure your Honor wants. T would want to argue 
it. I would want to argue twenty minutes or such 
a matter. 

The Court: Well, at this time I will take it sub- 
ject to the objections. [149] 

Mr. Jaureguy: And then at any time your Honor 
eares to have me argue it I will be glad to present, 
that. 

The Court: Yes. 

Mr. Jaureguy: Q. Do you remember the ques- 
tion ? 

A. No, I would like to have it read. 

(The last question was thereupon read.) 

A. Well, she spoke of the property to me sev- 
eral times, several places. 

Q. You say ‘‘the property’’. You are referring 
now to what, property ? 

A. I am referring to the property involved in 
this case—that is the property at Broadway and 
Alder Street—but there was only—the time that 
she really explained the situation to me, explained 
her will to me, was shortly after Uncle Paul died 
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and after the time she had made her will. I was up 
to her apartment at the Alexandra Court, and she 
made the statement to me then that, she had finally 
gotten her affairs settled and went into detailed ex- 
planation as to what she had done in drawing up 
her will. 

Q. Well, prior to that time had she ever dis- 
cussed her property and what her desires were with 
respect to the property? 

A. Well, yes, she had told us, Matthew and I, 
especially myself, that— 

Mr. Maguire: (Interrupting) Pardon me, just 
a moment. May it be understood that our objections 
to this testimony [150] relating to conversations 
with or statements made by Lucy A. H. Deady with 
regard to her property, how she intended to dis- 
pose of it, how she had disposed of it, and any of 
those matters, that our objection may run to all 
of these, without the necessity of interrupting each 
time ? 

The Court: Yes. 

Mr. Jaureguy: Q. Just proceed. 

A. She had spoken of the property in several 
instances before that time, saying and stating that 
we had nothing to worry about, referring to my 
brother and I, that she was going to leave us the 
property some day. Several times, even when Uncle 
Paul was alive, she spoke that way, but this was 
the only time that she had ever gone into— 
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Q. (Interrupting) Well, before you go into that, 
did she, in any of her conversations, ever discuss 
your Uncle Henderson? Before we come to that, 
was your Uncle Henderson living here at that time? 

A. Oh, no, Unele Henderson was in the East. 
He didn’t come out here until—I don’t mean to say 
he hadn’t been here at some past, time, but J mean 
to say he did not come out here until after Uncle 
Paul died. 

Q. Well, do you know whether he was hving 
apart from his wife at that time? 

Did I know that? 

Yes. [151] 

Oh, yes, I knew that. 

And did your grandmother know that? 
Oh, yes, she knew about, it. 

And did she ever say anything about it? 
Oh, yes, she— 

ir Maguire: (Interrupting) May we have the 
same objection, your Honor, as wholly incompetent, 
in regard to this matter? It seems to be a little 
foreign to the other matter. 

The Court: You can have a general and con- 
tinuing objection to all these statements of Lucy 
A. H. Deady. 

Mr. Maguire: Very well. Thank you. 

A. Yes, she spoke to me about the conditions or 
the situation back there, that, Henderson wasn’t 
living with his wife, and what the situation was 
entirely. 
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Mr. Jaureguy: Q. What did she say as to what 
the situation was? 

A. Well, she seemed to be quite upset, or was 
quite upset, with the fact that Henderson was not 
living with his wife. That is about as much as I 
can remember of it. 

Q. Now, did she ever, in any of these conver- 
gations about this property, did she ever say any- 
thing about what Henderson would get in the prop- 
erty, or what she desired him to have, or what she 
desired Paul to have? 

A. She never told me what, she desired Paul to 
have that IJ can remember, but she did tell me what 
she desired Henderson to have. That was after 
Paul had died, however. [152] 

Q. And what did she say? 

A. She told me, to my best recollection, in her 
apartment, that she had made out her will so that 
Matthew and I would come into the property some 
day, that she had left a certain portion of the prop- 
erty to Henderson if he had children, otherwise 
Matthew and I were to have all the property, and 
she then said, ‘‘However, Henderson will never 
have any children. He is a sick man and I know 
that he can’t have any children.’’ She also explained 
to me the reason that she put it that way, because— 
in the will that he should have the property if he 
had children, because he was her gon and she 
thought it was only fair and right to put it that way 
in the will, but she never 
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Q. Well, why, did she say? 

A. Well, as I understood it, that she thought 
it was the proper thing to do, but, she did not ex- 
pect him to ever have any children. The fact of the 
matter is, she drew to my attention at that time 
that he was living apart, from his wife; made the 
statement, too, that she hoped that his wife would 
never give him a divorce, that he expected to re- 
marry and she hoped that he wouldn’t remarry. 

Q. She said that she hoped that, he would re- 
marry ? 

A. Hoped that Amalie would never give him a 
divorce so that he could remarry. 

Q. Now, how far back would you say these eon- 
versations went in which she spoke about what she 
wanted done with this [153] property? 

A. Well, I wouldn’t be able to tell you, because 
she didn’t really say anything definite to me while 
Uncle Paul was alive, except the general statement 
that we had nothing to worry about, that Matthew 
and I would come into the property some day, but 
this other— 

Q. (Interrupting) Well, how far back did that 
go? 

A. Well, I say I couldn’t say definitely. Some 
time back. 

Q. Some time back prior to Paul’s death? 

A. Oh, yes. 

Q. What were the occasions on which she would 
make those remarks? 
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A. Well, I don’t know. I just—we would go up 
there and see her, or I would go up there and see 
her alone. I think she enjoyed our company. I know 
I did hers. 

Q. Well, would you be talking about, finances, or 
what would vou be talking about that would bring 
up the subject? 

A. Qh, nothing particlar. I—I can’t account for 
it, except that she did make those statements. 

Mr. Jaureguy: Now, up to this point it has been’ 
taken with objections, reserving objections to all’ 
of this, but I want to say that we are going onto 
another subject now, and if counsel wants it sub- 
ject to the objection I think he had better make it. 

The Court: Yes, he probably will. 

Mr. Jaureguy: Q. Now, subsequent to the 
death—You remember [154] when your grand- 
mother died ? A. Yes, 

@. And was Henderson here when she died? 

Ao. © 

Q. Did he come here after she died? 

A. He came out after she died—no, I beg your 
pardon; he was here before she died, about six or 
seven weeks before she died. 

@. And how long did he stay? 

A. Well, he stayed at least a year. 

@. And was he here after that, year? What I 
mean to say, you say he stayed at least a year. Did 
he go and stay away then, or was he back and forth? 

A. Well, the length of time that he stayed here, 
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whether it was a year, or a year and six months, 
why, when he left he didn’t, come back, he was away 
indefinitely. 

Q. Now, after she died, did you read the will? 

A. Yes, sir; it was read to me and Uncle Hen- 
derson and Matthew in Joseph Simon’s office. 

Q. Now, after she died did you have any con- 
versations with Henderson with respect to the dis- 
tribution of the income from this property? 

A. Yes, I did. 

Q. And did you find oceasion to consult a lawyer 
about it? A. Yes, I did. 

Q. And whom did you consult? [155] 

A. Ralph Wilbur. 

@. And was that shortly after your gerand- 
mother’s death? 

A. Well, it was within two or three months, I 
should judge, something lke that. 

Q. Now I wish you would state the conversations 
you had with Henderson with respect to the dis- 
tribution of the income from this property. 

The Court: I wish that you would amend that 
question, Mr. Jaureguy, in order to have it clear- 
cut, and have him give the time and place of the 
conversation, so far as he can remember, and per- 
sons present, so we can have it a little more clearly- 
eut as to what that was. 

Mr. Jaureguy: Q. Now, you say you had such 
conversations. Do you recall the time and place 
where they took place? 
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A. Well, I don’t recall the exact time, except that 
it, was two or three months after Grandmother had 
passed away. I can’t name any definite places, ex- 
cept one or two, because it was a kind of a carry- 
ing on of the conversation. For instance, up at his 
hotel, at one time, where he stayed, at the Weaver 
Hotel, and at the Hazelwood for lunch one time, 
and various places that, way. 

@. And over what period of time did these con- 
versations continue? 

A. Well, the only way I can explain that is to 
tell what the conversations were about; what I mean 
to say is that he was [156] leading up to— 

Mr. Maguire: (Interrupting) Now, just a mo- 
ment. Now, if you are about to go into the question 
of the conversations I shall ask leave to submit an 
objection. We object to this upon the ground that 
it is wholly imcompetent, not, binding upon the 
plaintiff to this action, not binding upon plaintiff’s 
predecessor, as to any estate or interest in the prop- 
erty, wholly hearsay, and therefore wholly incom- 
petent, irrelevant and immaterial to any issue in 
this case, and not tending to prove or disprove any 
issue in the case. 

The Court: The Court will reserve ruling and 
take the testimony. 

Mr. Jaureguy: Now, inasfar as it is possible— 

Mr. Maguire: (Interrupting) Pardon me, just 
a moment—and may it be understood that as to 
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these conversations with Henderson Brooke Deady 
our objection may run to each and every question 
and answer without the necessity of taking up the 
time to repeat it each time? 

The Court: You may have a general and con- 
tinuing objection to all declarations by Henderson 
Brooke Deady. 

Mr. Maguire: Thank you, si. 

The Court: Proceed. 

Mr. Jaureguy: Q. Insofar as it is possible, we 
want vou to state the time and place and persons 
present, and any other cireumstances that will 
serve to identify the conversations. [157] Now, with 
that admonition, I wish you would state what these 
conversations were, what he said, and the occasions 
that gave rise to these conversations. 

A. Well, that is pretty hard to do, it was quite 
sometime ago, but, as I stated before, that I saw 
him at various places,—I used to go out for a ride 
with him oceasionally, I saw him at his hotel, and ate 
lunch with him quite frequently, and it was at those 
places that he would talk to me about the property 
and what he wanted done, and at these various 
places he kind of lead up to finally what he did 
ask me for, that he needed some money, wanted 
some money to live off of, he had no other means 
to live, and he said he had spoken to Joseph Simon 
about geting some money and Mr. Simon said that 
it would be all right if he got the consent of Matthew 
and I. And he explained to me that the reason he 


274 Matthew Edward Deady et al. 


(Testimony of Hanover Deady.) 

wanted the money was because he couldn’t get the 
money at the present, time, and the reason he wanted 
us to consent to get the money was because he 
couldn’t get any money at the present time, imas- 
much as under the will the moneys had to be paid 
out for a sinking fund and inheritance taxes, and 
so forth, was what they all were, that he had to 
wait, unless he got Matthew’s and my consent to 
that, to get some money. I—so I said that I went 
down to Mr. Simon’s office and asked him about it— 

Q. (Interrupting) No, but I want, to ask you 
whether he put up any arguments why you should 
give the consent that he could [158] have the money, 
even though under the will he was not entitled to it? 

Mr. Maguire: Why, just a moment—the witness 
has not yet so testified. 

The Court: Yes, I think maybe the witness had 
better testify. 

Mr. Jaureguy: Well, he just related the ob- 
stacles to getting money under the will at the outset. 

The Court: Well, I would just as soon let the 
witness testify. 

Mr. Jaureguy: ‘That is what I want to. 

The Court: Let him relate the different conver- 
sations there were, the times and circumstances, so 
we will see his testimony in the record. 

Mr. Jaureguy: All right. 

A. Yes, Henderson did put up the proposition to 
me that he was a sick man, that he needed the 
money, and, as I explained before, that, why, he 
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eouldn’t get it unless he eould get Matthew’s and 
my consent, and he also expressed that inasmuch as 
Matthew and I were coming into the property some 
day ourselves, why, he thought it was only fair that 
he should get something to live off of, and— 

Q. (Interrupting) Well, did he elaborate on why 
you were coming into the property ? 

A. Qh, yes, he said that ‘‘I can’t come into the 
property unless [159] I have children, as you know, 
and I will never have any children, because I am 
a sick man, I can’t have ehildren.”’ 

Q. Now, did you make any agreement with him 
whereby he was to get income? 

A. Yes, I signed a stipulation. 

Mr. Jaureguy: I wonder if we could have the 
pre-trial exhibits. Handing you Defendants’ Pre- 
Trial Exhibits I and J, I wish you would just look 
at those and explain what they are. 

Mr. Maguire: They speak for themselves, do 
they not? I have no objeetion to the witness identi- 
fying the documents as to the signatures or other- 
wise, although, as I understood it, our pre-trial 
order covered the matter of identification. 

Mr. Jaureguy: I will withdraw the question and 
ask another one, and then you ean objeet to that. 

Mr. Maguire: Very well. 

Mr. Jaureguy: Q. Are those the stipulations 
that you referred to a few moments ago that you 
signed ? 

A. That is correct. 
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Q. Now, those are dated December, 1923, and, 
as I reeall, October, 1924. 

A. That ts right. 

Mr. Jaureguy: I offer those two stipulations in 
evidence. 

Mr. Maguire: We now move that all the testi- 
mony of the witness heretofore given with regard 
to conversations between himself and Henderson 
Brooke Deady relating to and which [160] culmin- 
ated in these stipulations be stricken upon the 
eround that it. being the prelimimaries to an agree- 
ment. they have merged. the agreement takes their 
place. and they are not competent. 

The Court: You are moving to strike out the 
previous testimony and then objeeting to the ex- 
hibits. I take it? 

Mr. Macuire: Well, I am moving first as to 
the previous testimeny. I am not yet objecting to 
the exhibits. I will do that as soon as your Honor 
has ruled on the— 

The Court: (Interrupting) The motion to strike 
is presently denied. The testimony will remain in 
the record. subject to the objection. The documents 
are received, subject to the objection. 

Mr. Maguire: Well. I have not vet made an 
objection to the exhibits. My objection to the ex- 
hibits In question is that they are wholly incompe- 
tent and irrelevant to prove any issue in the case, 
to prove testamentary intent of Lucy A. H. Deady, 
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or to bind in any way Henderson Brooke Deady, 
oer to bind in any way the plaintiff in this action, 
wholly incompetent to vary, diminish or impeach the 
title of Henderson Brooke Deady under the will of 
Lucy A. H. Deady. 

The Court: Received in the record, subject to 
the objection. The Court will subsequently rule as 
to whether they are in evidence or received under 
the rule. 

(Certified phostatie copy of stipulation, Luey 
weer Deady estate, dated December 18, 1923; 
[161] executed by Joseph Simon and Hender- 
son Brooke Deady, Exeeutors, and Henderson 
Brooke Deady, Hanover Deady, Mary E. Deady, 
Matthew Edward Deady and Marye Thompson 
Deady, so offered and received, having pre- 
viously been marked as Defendants’ Pre-Trial 
IKxhibit I, was thereupon marked received sub- 
ject to objection, ruling reserved; and 

Certified phostatic copy of stipulation, Lucey 
A. H. Deady Estate, dated October—, 1924, ex- 
ecuted by Hanover Deady, Matthew KE. Deady, 
Mary E. Deady; Joseph Simon, Henderson 
Brooke Deady, Executors; Henderson Brooke 
Deady, and Marye T. Deady, so offered and 
received, having previously been marked as 
Defendants’ Pre-Trial Exhibit J, was marked 
received subject to objection, ruling reserved.) 
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DEFENDANT’S PRE-TRIAL EXHIBIT I 


In the Cireuit Court of the State of Oregon 
for the County of Multnomah 
Probate Department. 


In the Matter of the Estate of LUCMW “A. i. 
DEADY, Deceased. 


STIPULATION 


Whereas the last will and testament of said de- 
ceased, now being probated in the above proceed- 
ings, makes provision for the payment monthly of 
certain sums of money to Henderson Brooke Deady, 
Matthew Edward Deady, Hanover Deady, Mary E. 
Deady and Marye Thompson Deady; and 

Whereas a controversy exists as to whether or 
not the estate of said deceased shall be distributed 
as by said will divected and as to the ownership of 
the real estate known as Lot One (1) in Block Two 
Hundred and Twelve (212) in the City of Portland, 
and included within the terms of said will; and 

Whereas it is the desire of all of the parties to 
this stipulation that monthly payments may be made 
by the Executors of said estate in their discretion 
out of the funds of said estate during the pendency 
and until the determination of such controversy; 

Now therefore it is hereby mutually stipulated, 
understood and agreed by and between the parties 
hereto that, the said Exeentors may in their discre- 
tion beginning as of date of December 1, 1923, pay, 
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of the sums of money directed by said will to be 
paid to the beneficiaries hereinafter named and 
each of them, and out of the funds of said estate, 
to Henderson Brooke Deady $300.00 per month, 
Matthew Edward Deady $100.00 per month, Han- 
over Deady $100.00 per month, Mary E. Deady 
$150.00 per month and to Marye Thompson Deady 
£75.00 per month; without prejudice to the right of 
said parties or any of them in said controversy or 
m or to said estate, or any part thereof, and without 
prejudice to the contentions made, or to be made, 
by any of the parties as to the title of said Lot 
One (1) in Block Two Hundred and Twelve (212) 
City of Portland, and without prejudice to the 
rights of the Executors of said estate in the prem- 
ises. 
Dated at Portland, Oregon, this 18th day of De- 

cember, 1923. 

JOSEPH SIMON 

HENDERSON BROOKE DEADY 

Executors 

HENDERSON BROOKE DEADY 

HANOVER DEADY 

MARY E. DEADY 

MATTHEW EDWARD DEADY 

MARYE THOMPSON DEADY 

[Endorsed]: Filed Dec. 19, 1923 Jos. W. Bevy- 
eridge, Clerk F. O. McGrew, Deputy. 


280 Matthew Edward Deady et al. 
(Testimony of Hanover Deady.) 


State of Oregon, 
County of Multnomah—ss. 


I, A. A. Bailey, County Clerk, Ex-Officio Recorder 
of Conveyances and Ex-Officio Clerk of the Cireuit 
Court of the State of Oregon, for the County of 
Multnomah, which Court has exclusive jurisdiction 
of all probate proceedings in said County, do hereby 
certify that the foregoing copy of Stipulation in the 
Matter of the Estate of Lucy A. H. Deady, De- 
ceased, Est. No. 22735 has been compared by me 
with the original, and that it is a correct transcript 
therefrom, and of the whole of such origina] Stip- 
ulation as the same appears on file in my office and 
in my custody. 

In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court, this 15th 
day of May, A. D. 1940. 

(Seal) A. A. BAILEY, 
County Clerk. 
By E. L. FERGUSON 
Deputy. 
[ Endorsed]: Filed Feb. 21, 1942. 
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DEFENDANT’S PRE-TRIAL EXHIBIT J 
In the Cireuit Court of the State of Oregon 
for the County of Multnomah. 

Probate Department. 

In the Matter of the Estate of LUCY A. H. 

Deady, Deceased. 
STIPULATION 

It is stipulated and agreed by the parties to that 
certain agreement of date of December 18, 1923, 
covering the payment to the beneficiaries under the 
will of Lucey A. H. Deady, that beginning November 
Ist, 1924, there shall be paid to Henderson Brooke 
Deady the sum of Four Hundred Dollars ($400.00) 
per month instead of Three Hundred Dollais 
($300.00) per month as heretofore; without preju- 
dice to the rights of the said parties or any of them 
in said controversy or to said estate or any part 
thereof, and without prejudice to the contentions 
made, or to be made, by any of the parties as to 
the title of the said Lot One (1) mm Block Two 
Hundred Twelve (212) City of Portland, Oregon, 
and without, prejudice to the rights of the Executors 
of the estate in the premises. 


Dated at Portland, Oregon this day of October, 1924. 
HANOVER DEADY 
MATTHEW E. DEADY 
MARY E. DEADY 
JOSEPH SIMON 
HENDERSON BROOKE DEADY 
Executors 


[Endorsed]: Filed Feb. 3 1925 Jos. W. Beveridge, 
Clerk O. C. Thornton, Deputy 
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I hereby agree and enter into the above stipu- 
lation with the provision that said additional sum 
of One Hundred Dollars ($100) per month shall be 
made to Henderson Brooke Deady by the executors, 
each month. The said One Hundred Dollars ($100) 
to be paid by drawing a check in his behalf for 
Ninety Dollars ($90) and in my behalf for the sum 
of Ten Dollars ($10). 

MARY T. DEADY 


Henderson Brooke Deady 
IT agree to the above. 
HENDERSON BROOKE DEADY 


State of Oregon, 
County of Multnomah—ss. 


I, A. A. Bailey, County Clerk, Ex-Officio Recorder 
of Conveyances and Ex-Officio Clerk of the Circuit 
Court of the State of Oregon, for the County of 
Multnomah, which Court has exclusive jurisdiction 
of all probate proceedings in said County, do hereby 
certify that the foregoing copy of Stipulation in 
the Matter of the Estate of Lucy A. H. Deady, De- 
ceased, Est. No. 22735 has been compared by me 
with the original, and that it is a correct transcript 
therefrom, and of the whole of such original Stip- 
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ulation as the same appears on file in my office and 
in my custody. 


In Testimony Whereof, [ have hereunto set my 
hand and affixed the seal of said Court, this 15th 
day of May, A. D. 1940. 

(Seal) A. A. BAILEY, 
County Clerk. 
By E. L. FERGUSON, 
Deputy. 
[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: @. Now, the second paragraph 
of the Pre-Trial Exhibit I, which is dated the 18th 
day of December, 1923, reads as follows: 

‘Whereas a controversy exists as to whether 
or not the estate of said deceased shall be dis- 
tributed as by said will directed and as to the 
ownership of the real estate known as Lot One 
(1) in Block Two Hundred and Twelve (212) 
in the City of Portland, and ineluded within 
the terms of said will;’’ 


What was the controversy with respect to that real 
property that was referred to there? [162] 

Mr. Maguire: We object to that as being wholly’ 
incompetent and might add terms to an agreement, 
and the agreement speaks for itself and cannot be 
varied by hearsay testimony or cannot be altered 
or added to. 
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Mr. Jaureguy: It isn’t being altered. This con- 
troversy is referred to as a controversy, and I want 
to have him explain what that controversy was. 
There is a recital here that there was a controversy. 

Mr. Maguire: Only hearsay. 

The Court: He may answer. The testimony will 
be received, subject to the objection. 

A. The controversy was as to whether Hender- 
son should have any money at the present time and 
let all these other payments that were due under the 
will to be deferred until he got some money. 

Mr. Jaureguy: Q. Well, that, is the first part, 
where it says the controversy is as to whether the 
estate should be distributed. It also says ‘‘and as 
to the ownership of the real estate.’’ Was there 
any controversy at that time as to the ownership 
of the real estate? | 

A. Not to my knowledge. 

@. Had Marye Thompson Deady made anv 
claim ? 

A. Qh, yes, I beg your pardon, she had. 

Mr. Maguire: I want to object to that as purely 
leading. The question was as to whether there was 
any controversy. [163] 

A. Oh, ves, there was a controversy. 

Mr. Maguire: J don’t want to let counsel testify. 
Let the witness be bound by what is brought out. 

The Court: I think there is something to that, 
Mr. Jaureguy. However, the witness has answered 
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and I will leave it in the record, but I think that 
this witness is wholly capable of testifying without 
having his attention directed to what counsel say. 
J am not impugning counsel’s motives or counsel’s 
ethics in the matter, but I think that this should 
be tried out on the memory of the witness. 

Mr. Jaureguy: Q. Had any person named in 
the will of Lucy A. H. Deady made any claim with 
respect to this real property upon or about the 
time of the death of your grandmother ? 

mG YS, 

@. And who was that? 

A. Marye Thompson Deady, Uncle Paul’s widow. 

Q. When did you first hear of that claim? 

Mr. Maguire: May we have an objection to any 
matter of the claim of Marye Thompson Deady or 
any conversations in regard to it, on the ground 
that they are wholly irrelevant and immaterial and 
not competent to prove any issue in this case. 

The Court: The testimony is received, subject 
to the objection. Go ahead. 

Mr. Jaureguy: @. When did you first hear of 
that claim? 

A. Well, shortly after Grandmother died. Marye 
Thompson Deady [164] came up here from Cali- 
fornia and made a claim against the estate for 
what she thought or understood was probably Paul’s 
share of the estate. 

Q. And whom did she talk to? You say she came 
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up and talked. A. Talked to Joseph Simon. 

@. And whom else, if anybody, that you know of? 

A. ‘To Uncle Henderson. Talked to my mother. 

Mr. Maguire: Now you are certainly departing 
from our rules of evidence. Conversations alleged 
to be had by Marye Thompson Deady with Mr. 
Simon, Senator Simon, or with this witness’ mother 
certainly aven’t competent, and this is purely hear- 
say as to this witness and as to all parties in this 
case. 

The Court: I think that you are correct, and I 
will sustain the objection and strike that testimony 
out, unless the witness testifies that he knew some- 
thing about it. 

Mr. Freed: He had just asked him, your Honor, 
whether they had a conversation. That was the only 
question, and I assume that it could not be hearsay. 
If it was it would be inadmissible. 

The Court: Yes, I think it is fairly obvious 
that there may be some hearsay involved in the 
answer. That is why I am striking it. 

Mr. Jaureguy: Q. Now, did you and Hender- 
son have any conversations with respect to that 
claim? A. Yes. [165] 

Q. And you say that he talked to your mother 
about 1t? 

Mr. Maguire: There has as yet been no such 
testimony, that Henderson talked to the mother 
about it. 
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Mr. Jaureguy: He did, too; he just said that a 
couple of minutes ago. 

The Court: Yes, and I struck it from the record. 

Mr. Jaureguy: Beg your pardon? 

The Court: And I struck it from the record. 

Mr. Jaureguy: Oh, you struck it from the 
record ? 

The Court: Yes, I struck it from the record, 
because, I said, it was very obvious, unless he testi- 
fied to something more, that there was hearsay 
involved in that answer. 

My. Jaureguy: Oh, I beg your Honor’s pardon. 
T get the pomt now. 

Q. Were you ever present when there was any 
conversation between your Uncle Henderson and 
your stepmother with respect to this claim of Marye 
Thompson Deady? A. Yes, I was there. 

Q. And where did that conversation take place? 

A. At our old home out on the Peninsula, out 
on Curtis Avenue. 

Q. Now to go back a moment, that was your 
stepmother? A. Yes, that was my stepmother. 

Q. And your mother died when? 

A. Shortly after I was born. 

Q. And you have no recollection of her? [166] 

A. No. 

@. And your father remarried, to your step- 
mother, when? A. I don’t remember. 

Q. Do you have any recollection? 
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A. No, I don’t remember. I didn’t know she 
was my stepmother until I was eighteen, I know 
that. 

Q. In other words, it was when you were very 
young? A. Yes. 

Q. Now, what was this conversation that you 
say took place between Henderson and your mother 
regarding this claim? 

Mr. Maguire: Upon the same grounds and for 
the same reasons which we have heretofore urged 
to your Honor, we object to the testimony of con- 
versations between Henderson Brooke Deady and 
Mary E. Deady, the stepmother of this witness, 
even though the witness were present. 

The Court: Received, subject to the objection. 

A. Henderson came out to the house to see 
mother, explaining to her that Marye was making 
claims against the estate and wanted Mother to 
do what she could, or, I might say, take sides, ex- 
plaining to her at the time that if Marye should 
prevail in her contention that we would be only 
subject to getting a third of the estate. 

Mr. Jaureguy: Q. And did he explain why 
that was? 

A. Yes, he explained that if she won her con- 
tention, why, the same state of facts would leave 
us m the same position. [167] 

Q. And what did he say would be the share 
you would get if vou defeated Marye Thompson 
Deady ? 
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A. Well, that was it, that we would only have a 
third of the estate. 

Q. No, I say, if you defeated Marye Thompson 
Deady? | 

A. Oh, then we would have—we would take 
under Grandmother’s will, as we always understood 
it to be, that Matthew and I should have the prop- 
erty if Henderson died without issue. 

Q. Did he say that to your mother? 

A. Oh, yes, very emphatic about it. 

The Court: I want to suggest again, Mr. Jaure- 
guy, that I want this witness to tell his memory 
of the conversation, without suggestion from coun- 
sel. He knows what the conversation was. 

Mr. Jaureguy: What is that? 

The Court: I say, he knows what the conversa- 
tion was, and I want him to relate his memory of 
the conversation, have him give the complete con- 
versation, and let it go at that. 

Mr. Jaureguy: Q. Now, subsequent to that time 
did Marve Thompson Deady file her complaint— 
or, I will show you here Defendants’ Pre-Trial 
Exhibit D, which is an amended complaint, and 
ask you if the original of that document or a copy 
of that document came to your attention about the 
time it was filed? 

A. Well, I am going to answer that this way, 
that I don’t remember exactly whether this suit 
had been filed when Henderson [168] was out there, 
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but it was shortly close to it. I know there had been 
a claim made by Marye against the estate. My best 
recollection is that a suit had been filed. 

Mr. Jaureguy: We offer that Pre-Trial Exhibit 
D in evidence. 

Ma. Maguire: To the receipt of this exhibit the 
plaintiff objects on the ground and for the reason 
that it is wholly incompetent to prove or disprove 
any issue of this case, to prove or disprove the in- 
tent of the testator, or to affect any right, title or 
interest of the estate of Henderson Brooke Deady 
in the property, or that of the plaintiff, or to di- 
minish or change the nature of Henderson Brooke 
Deady’s estate under his will. 

The Court: Received, subject to the objection 
and subsequent ruling of the Court. 

(Certified photostatie copy of Amended Com- 
plaint, Marye ’. Deady v. Henderson Brooke 
Deady, et al, so offered, having previously been 
marked as Defendants’ Pre-Trial Exhibit D, 
was thereupon marked received, subject to ob- 
jection, ruling reserved.) 
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DEFENDANT'S PRE-TRIAL EXHIBIT D 


In the Ciremt Court of the State of Oregon for the 
County of Multnomah. 


MARYE T. DEADY, 
Plaintiff, 
VS. 


HENDERSON BROOKE DEADY, MARY E. 
DEADY, MATHEW DEADY, HANOVER 
DEADY, and HENDERSON BROOKE 
DEADY and JOSEPH SIMON as executors 
of the estate of LUCY A. H. DEADY, de- 
ceased, 

Defendants. 


AMENDED COMPLAINT 

Plaintiff for cause of suit against the defendants, 
complains and alleges in this her amended com- 
plaint : 

I. 

That on or about the 24th day of March, 1893, 
Mathew P. Deady was the owner and in possession 
of certain real property, more particularly de- 
scribed as Lot One (1), Block Two Hundred and 
Twelve (212), Portland, appraised at Thirty Thou- 
sand (#30,000.00) Dollars; Lots Sixteen (16) and 
Seventeen (17), Block Hight (8), Goldsmith’s addi- 
tion to the City of Portland, appraised at Five 
Thousand ($5,000.00) Dollars; also Block Three 
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(3), Hawthorne Place, East Portland, all situate in 
the City of Portland, Multnomah County, State of 
Oregon. 

i. 

That the said Mathew P. Deady died testate in 
Multnomah County, Oregon, on the 24th day of 
Mareh, 1898, having prior to his death duly made, 
executed and published his last will and testament, 
hereinafter referred to, and that the only heirs at 
law of the said decedent were his wife, Lucy A. H. 
Deady, and the three sons of the said Mathew P. 
Deady and Luey A. H. Deady, namely: Henderson 
Brooke Deady, Edward N. Deady and Paul R. 
Deady, all of whom were over the age of twenty- 
one years at the date of the death of their father, 
Mathew P. Deady, and that his said wife and sons 
were the only legatees, devisees and beneficiaries 
under the last will and testament of said deceased. 


ITI. 

That under and by the terms of said last will 
and testament of said Mathew P. Deady, his prop- 
erty, both real and personal, was bequeathed and 
devised in the following manner, to-wit: all per- 
sonal property of which the testator died seized or 
possessed and the right to the use and enjoyment 
of the rents and profits of any and all real prop- 
erty for the term of her natural hfe were be- 
queathed to the testator’s wife, Lucy A. H. Deady; 
and to each of his three sons above named was de- 
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vised, m fee simple, an undivided one-third of any 
and all real property of which the said testator, 
Mathew P. Deady, died seized or possessed, subject 
only to said life estate of his said wife, Lucey A. H. 
Deady. 
a 

That the said last will and testament of the said 
Mathew P. Deady, deceased, was duly and regularly 
probated in the County Court of Multnomah Coun- 
ty, Oregon, and that on or about the 3rd day of 
January, 1894, the executors of the estate of the 
said deceased filed their final account and report 
and were duly and regularly discharged by the 
‘ order of the Court of said County, and that it was by 
said court ordered, adjudged and decreed that the 
said Lucy A. H. Deady was entitled to the posses- 
sion of all the personal property of which the said 
Mathew P. Deady was possessed at the time of his 
death, and in addition thereto to the right to the 
use and rents, for her natural life, of any and all 
real property of which the said testator died seized 
and possessed; and it was further by said court 
decreed that the said three sons of the said de- 
ceased were the owners of and each was entitled to 
an undivided one-third interest in and to all of the 
real property of which the said Mathew P. Deady 
died seized or possessed, subject only to the afore- 
said life estate, and that by virtue of said bequest 
and devise said Lucy A. H. Deady went into pos- 
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session of the real property of said decedent, and 
at all times since the death of said deceased had 
and enjoyed the rents, issues and profits thereof. 


v. 


That the plaintiff herem was lawfully married to 
said Paul R. Deady on February 2, 1892, and that 
at all the times herein mentioned, prior to his 
death, plaintiff was the wife of said Paul R. Deady 
and is now his widow, the said Paul R. Deady 
having died intestate in Multnomah County, Ovre- 
gon, on the 28th day of March, 1920; that there was 
no issue of said marriage between plaintiff and 
the said Paul R. Deady, and plaintiff is the sole 
heir at law of her said husband. 


VI. 


That on or about the 1st day of January, 1894, 
the said Lucy A. H. Deady appointed one Thomas 
Scott Brooke as her agent, and said Thomas Scott 
Brooke, sometimes called T. S. Brooke, was from 
said date at all of the times herein mentioned, the 
duly appointed and authorized agent of the said 
Luey A. H. Deady, and in his capacity as such was 
authorized to and did transact business for and on 
behalf of said Lucy A. H. Deady, and particularly 
matters concerning said real property, until his 
death in the year 1915. 
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VIL. 

That the said Lucy A. H. Deady was, in the year 
1893, about fifty-eight years of age, and that after 
the death of her said husband, the said Lucy A. H. 
Deady had very little income or means of support 
and was dependent upon the rents from the real 
property hereinbefore referred to, which were very 
meager and inadequate; and that because of the 
advanced age of the said Lucy A. H. Deady and 
her lack of sources of income other than the rent 
received from said Lot 1, Block 212, the said Lucy. 
A. H. Deady and her said agent were desirous of 
increasing the income derived from the said Lot, 
and with this end and purpose in view, the said 
Lucy A. H. Deady and her agent, T. 8. Brooke, 
proposed to increase the rents derived from the said 
property by constructing a large building on the said 
Lot, but that inasmuch as the said Lucy A. H. 
Deady did not have any or sufficient funds with 
which to construct the building contemplated, and 
neither she nor her said agent were able to procure 
funds or credit from any source for such purpose, 
it was conceived and proposed that in order to 
secure funds necessary to construct the said build- 
ing, that the said lot be offered as security and a 
mortgage given thereon to the person, firm or cor- 
poration advancing the funds with which to con- 
struct the building contemplated. 
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VII. 

That the proposed construction of a building on 
the said property, and the ways, means and methods 
of obtaining money for financing the erection of 
such building were discussed by the parties in- 
terested for a considerable period, and that during 
the years 1894, 1895 and 1896 there were many 
family conferences held regarding the proposed 
scheme, and that during said period the said T. 8. 
Brooke, acting as agent for the said Lucy A. H. 
-Deady, attempted to procure loans from various 
sources, offering as security a mortgage upon said 
Lot, to be executed by the said Lucy A. H. Deady, 
but was unsuccessful for the reason that the said 
Lucy A. H. Deady was entitled only to the use 
and possession of said Lot for the term of her 
natural life, and was not the owner of the property, 
and further because of the fact that the said Hen- 
derson Brooke Deady, Edward N. Deady and Paul 
R. Deady, who were the actual owners of said Lot, 
were irresponsible financially and were ineapable 
of caring for themselves and their interests in the 
said property and were known to be rapidly dis- 
sipating their assets, and that the said Paul R. 
Deady had, during the year 1894, placed a mortgage 
for the sum of two thousand dollars upon his un- 
divided one-third interest in the said Lot, and the 
said Edward N. Deady had placed a mortgage for 
two thousand five hundred dollars upon his un- 
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divided one-third interest in the said Lot, and the 
said Lucy A. H. Deady and the said T. 8S. Brooke, 
her agent, were unable to find anyone able and 
willing to lend money secured by a mortgage upon 
the said premises, unless the mortgagee could be 
assured that the security would not be rendered 
valueless or uncertain by the acts of the said Hen- 
derson Brooke Deady, Edward N. Deady and Paul 
R. Deady; and that in order to procure a loan on 
the said premises for the purpose of constructing 
said building, and in order to give security satis- 
factory to a mortgagee, it was proposed and urged 
by the said Lucy A. H. Deady and the said T. 8. 
Brooke, acting as her agent, that Henderson Brooke 
Deady, Edward N. Deady and wife and Paul R. 
Deady and this plaintiff execute and deliver to the 
said Lucy A. H. Deady, deeds conveying to the 
said Lucy A. H. Deady the legal title to said Lot 
for the sole and only purpose of enabling the said 
Lucy A. H. Deady and the said T. 8S. Brooke, her 
agent, to mortgage the said premises, and by so 
doing to secure funds to construct said building 
upon said Lot. 

rw. 

That the plaintiff herein and said Paul R. Deady 
refused and declined to execute a conveyance of 
any nature whatsoever which might divest the plain- 
tiff or her husband of their interest in the said 
Lot, for the reason that it was the intention and 
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request of said Lucy A. H. Deady and her said 
agent, that no consideration be paid to the said 
Paul R. Deady or this plaintiff therefor, but that 
said conveyance of their undivided one-third interest 
in the said premises by the said Paul R. Deady 
and plaintiff be made and delivered without con- 
sideration, said conveyance to be for the sole pur- 
pose of placing legal title to the said Lot in the 
name of Lucy A. H. Deady, so as to enable her to 
offer a mo1tgage on said Lot to be executed and 
delivered as security; that the said Lucey A. H. 
Deady and her said agent, after repeated state- 
ments and representations to plaintiff and said Paul 
R. Deady that to increase the income and value 
of said Lot it would be necessary to construct a 
building thereon and that in order so to do it would 
be necessary to offer the same as security for a 
loan thereon, and after the said Lucey A. H. Deady 
and her said agent had persuaded the said Paul R. 
Deady that the only purpose and effect of the pro- 
posed deed from himself and his wife, the plaintiff 
herein, would be to place the legal title to said Lot 
in the said Lucey A. H. Deady during the life of 
said Lucy A. H. Deady, and that the equitable title 
should remain in and that the legal title would 
revert to him at the termination of said life estate 
of said Lucy A. H. Deady, the said Paul R. Deady 
insisted and demanded that the plaintiff sign such 
conveyanee, at all times re-assuring plaintiff that 
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the said one-third interest of said Paul R. Deady 
and the plaintiff would be fully protected and that 
the legal, as well as the equitable title would be 
vested in them at the death of said Lucy A. H. 
Deady. 
de 

That the plaintiff and said Paul R. Deady had, 
at all times, implicit faith and confidence in the 
said Luey A. H. Deady and the said T. 8S. Brooke, 
her agent, and plaintiff and the said Paul R. Deady 
by reason thereof and relying upon the representa- 
tions and assurances of the said Lucy A. H. Deady 
and said T. S. Brooke that the proposed transfer 
was but a nominal one and that plaintiff’s and her 
said husband’s interests and property rights would 
not only be fully protected, but would also be en- 
hanced in value by the construction of said build- 
ing, and that the legal title to said Lot would return 
to them upon the death of the said Lucy A. H. Deady 
as fully and completely as though the said con- 
veyance to the said Luev A. H. Deady had not been 
executed, and plaintiff and said Paul Deady believ- 
ing such to be the only purpose and effect of said 
conveyance, this plaintiff and her said husband 
were induced to and did sign a certain deed dated 
January 20th, 1897, recorded in Book 286, page 
362, Deed Records of the County of Multnomah, 
State of Oregon, whereby legal title to the said 
property was placed in the name of Lucy A. H. 
Deady. 
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Bll. 

That the said deed was signed and delivered by 
the plaintiff and her husband, the said Paul R. 
Deady, wholly without consideration and with the 
intent that the equitable title to the property should 
not be transferred, and said deed was accepted by 
the said Luey A. H. Deady with that understanding 
and on that condition, and that the said Lucy A. H. 
Deady received the said conveyance as trustee for 
the plaintiff and her said husband, and econvenanted 
and agreed with the plaintiff and her husband that 
the said property was to be held in her name as 
legal owner for the sole purpose of giving security 
for the proposed loan and mortgage, and that the 
legal title to the said property would be returned 
to the plamtiff and her husband upon the death 
of the said Lucy A. H. Deady. 


PIL, 

That immediately after the execution of the deed 
aforesaid, the said Lucey A. H. Deady secured a 
loan of the sum of Eleven Thousand Dollars 
($11,000.00) from the Oregon Mortgage Company, 
giving as security to the said Oregon Mortgage 
Company, mortgagee, a mortgage upon the said 
Lot 1, Block 212, which mortgage was recorded on 
January 20, 1897, in Book 174 on page 292 thereof, 
Mortgage Records of Multnomah County, Ove- 
gon, and that immediately thereafter,  pur- 
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suant to the terms of her trust, the said Lucy A. 
H. Deady and the said T. S. Brooke, her agent, 
commenced the construction of a large building 
upon the said premises. 


Xo 

That at the time of the making and delivery of 
the deed aforesaid and for some time prior thereto, 
the plaintiff herein and her husband, the said Paul 
R. Deady, were in straitened circumstances finan- 
cially and had difficulty in obtaining a livelihood, 
and that subsequent thereto their financial condi- 
tion became such as to necessitate plaintiff’s relying 
upon her own relatives for support and maintenance, 
so that at the death of the said Paul R. Deady, the 
plaintiff’s husband, on March 28, 1920, plaintiff and 
her said husband were, of necessity, living apart. 


IE 

That prior to March 28, 1920, the said Luey A. H. 
Deady made and executed her will, but that after 
the death of the said Paul R. Deady, the said Lucy 
A. H. Deady, pretending to believe that the plain- 
tiff and the said Paul R. Deady were no longer 
husband and wife, made and signed an instrument 
on July 29, 1920, which she declared to be her last 
will and testament. 


XV. 
That the said Lucy A. H. Deady died in Mult- 
nomah County, Oregon, on the 29th day of August, 
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1923, and that the said Will, dated July 29th, 1920, 
was admitted to probate on the 5th day of Septem- 
ber, 1923, m the Cireuit Court of Multnomah Coun- 
ty, Oregon. 

KVI. 

That, by the terms of the said Will, the said Lucy 
A. H. Deady attempted to appropriate and devise 
the said Lot 1, Block 212, as though both the legal 
and equitable title to said property were vested 
in the said Lucy A. H. Deady, and utterly dis- 
regarding and ignoring the rights of said Paul R. 
Deady and the plaintiff as the widow and sole heir 
at law of the said Paul R. Deady, deceased, to an 
undivided one-third interest in fee simple, in the 
said Lot, and in violation of her trust and for the 
purpose and with the intent of defrauding and de- 
priving plaintiff of the interest in said property to 
which she was and is justly and equitably entitled 
by reason of her being the sole heir at law of said 
Paul R. Deady, wrongfully and surrpetitiously at- 
tempted to devise plaintiff’s said one-third interest 
in said Lot to persons other than plaintiff, to plain- 
tiff’s great loss and damage. 


POL. 
That said undivided one-third of said Lot is now 
of the value of more than One Hundred Thousand 
(100,000.00) Dollars. 
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XVIII. 

That it is inequitable and unjust to permit the 
said Lucy A. H. Deady and her executors and per- 
sonal representatives to repudiate her said trust 
and to ignore plaintiff’s interest in the said Lot, 
or to allow said property to be considered the prop- 
erty of Lucey A. H. Deady, or to be devised by her, 
under the terms of her last will and testament, to 
the exclusion of plaintiff from plaintiff’s right, title 
and interest therein. 


XVIX. 


That defendants, Henderson Brooke Deady and 
Joseph Simon are the duly qualified and acting 
executors of the estate of Lucy A. H. Deady, de- 
ceased, and as such are in possession and control 
of the said property, and said executors have had 
and received the rents, issues and profits thereof 
since the death of the said Lucy A. H. Deady, and 
that defendants, Henderson Brooke Deady, Mary 
EK. Deady, Mathew Deady, and Hanover Deady 
claim interests in said property adverse to the claim 
of this plaintiff. 


XX. 
That the plaintiff has no plain, speedy or adequate 
remedy at law. 
Wherefore, plaintiff prays for judgment and de- 
cree herein, as follows: 
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1. That It Be Decreed that the legal title to the 
undivided one third interest in Lot One (1) of Block 
two hundred and twelve (212) of the City of Port- 
land, Multnomah County, Oregon, devised by the 
said Matthew P. Deady to the said Paul R. Deady, 
was conveyed by the said Paul R. Deady and plain- 
tiff herein, to said Lucy A. H. Deady in trust only, 
and that the equitable title therein remained in the 
grantors in said deed; 

2. That It Be Decreed that plaintiff, as the only 
heir at law of the said Paul R. Deady, is the owner 
in fee simple, of said undivided one third interest 
in said lot; 

3. That the said Executors of the Estate of said 
Lucy A. H. Deady, deceased, be required to execute 
and deliver to plaintiff, a good and sufficient deed of 
conveyance, conveying to her the title in fee, to the 
said undivided one third interest in and to said 
lot; and in default thereof, that it be decreed that 
this decree of the court shall stand for and in 
place of such deed and that the same shall consti- 
tute a conveyance to plaintiff, of said undivided one 
third interest in said lot. 

4+. That defendants account to this plaintiff for 
all revenues received by them, or either of them, 
from the said undivided one third interest in said 
lot, smee the death of the said Lucey A. H. Deady; 
and that plaintiff have judgment against said de- 
fendants for the amount so received by them; 
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do. That defendants and all persons claiming any 
interest through them, in said undivided one third 
interest in said lot, be forever barred of any estate, 
right, title or interest therein; 

6. That plaintiff have and recover her costs and 
disbursements incurred in this suit; 

7. hat plaintiff have such other and further 
relief herein, as to the court may seem just and 
equitable. 

GRIFFITH, PECK & COKE 
JOHN 8. COKE, 
Attorneys for Plaintiff. 


State of Oregon, 
County of Multnomah—ss. 

T, Marye T. Deady being first duly sworn, depose 
and say that I am the Plaintiff in the above en- 
titled Cause; and that the foregoing Amended Com- 
plaint is true, as I verily believe. 

MARYE T. DEADY. 


Subscribed and sworn to before me this 8th day 
of July, 1925. 

(Seal) A. G. BARRY, 
Notary Public for the State of Oregon. 


My commission expires 6/24/27. 
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State of Oregon, 
County of Multnomah—ss. 


I, John 8. Coke, one of attorneys for Plaintiff 
in the within entitled Cause, do hereby certify that 
the foregoing Amended Complaint is in my opinion 
well founded in law. 


State of Oregon, 
County of Multnomah—ss: 


Due, timely and legal service by copy admitted 
at Portland, Oregon, this 8th day of July, 1925. 
SIMON, GEARIN, 
HUMPHREYS & FREED, 
Attorneys for Defendants. 


State of Oregon, 
County of Multnomah—ss. 


I, A. A. Bailey, County Clerk and Ex-Officio Clerk 
of the Circuit Court of the State of Oregon for the 
County of Multnomah, a Court of Record, do hereby 
certify that the foregoing copy of Amended Com- 
plaint (Marve T. Deady, Plaintiff, vs. Henderson 
Brooke Deady, et al, Defendants) No. K-8897 has 
been compared by me with the original and that it 
is a correct transcript therefrom, and of the whole 
of such original Amended Complaint as the same 
appears on file in my office and in my custody. 

In testimony whereof, I have hereunto set my 
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hand and affixed the seal of said court, this 6th day 
of May A. D. 1940. 
A. A. BAILEY, 
County Clerk. 
(Seal) MARY DUNKIN, 
Deputy. 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: Now I hand you Pre-Trial Ex- 
hibit E—or, I offer in evidence Pre-Trial Exhibit E. 
Mr. Maguire: To the receipt of this exhibit the 
plaintiff offers the same objection, on the same 
grounds and reasons offered as to the previous 
exhibit. [169] 
The Court: Received in the record, subject to 
the objection and subsequent ruling of the Court. 
(Photostatic copy of compromise agreement 
between Marve Thompson Deady, Henderson 
Brooke Deady, et al, so offered and received, 
having previously been marked as Defendants’ 
Pre-Trial Exhibit EK, was thereupon marked 1e- 
ceived subject to objection, ruling reserved. ) 


DEFENDANTS’ PRE-TRIAL EXHIBIT E 


Whereas Marve IT. Deady has filed suit in the 
Circuit Court of the State of Oregon for Multnomah 
County against Henderson Brooke Deady, Mary FE. 
Deady, Matthew Deady, Hanover Deady and Hen- 
derson Brooke Deady and Joseph Simon as execu- 
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tors of the estate of Lucy A. H. Deady, deceased, 
being Case No. K 8897, for the relief claimed in 
said suit, among other things for an undivided one- 
third interest in Lot one, Block two hundred twelve, 
in the City of Portland, County of Multnomah, 
State of Oregon, and 

Whereas the undersigned, being all the benefi- 
ciaries and legatees under the will of Luey A. H. 
Deady of said property, and being all the persons 
interested in said property and in the income there- 
from, have compromised and settled the controver- 
sies created by said suit, whereby said suit is to 
be dismissed without costs and with prejudice. now 
therefore 

In Consideration of the Premises, and of said 
settlement and the dismissal of said suit, and of 
the execution of this agreement, it is agreed by the 
undersigned that from the income derived from said 
Lot 1, Block 212, there shall be paid to Marye T. 
Deady (she being the same person named as Marye 
Thompson Deady in the will of Luev A. H. Deady) 
during the term of her natural life and beginning 
November 1, 1925, the sum of One hundred fifty 
Dollars ($150.) per month, payable monthly. Such 
monthly payment shall supersede and be in heu of 
the monthly payment of $75. provided for said 
Marve T. Deady in said will of Lucy A. H. Deady. 
All other payments of income provided for in said 
will shall remain as specified in said will, except 
that Henderson Brooke Deady shall continue to be 
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paid four hundred Dollars per month, or such other 
sum per month durimg the administration of the 
estate of said Lucy A. H. Deady in the discretion 
of the executors as they may deem proper and until 
he shall become entitled to the full distribution pro- 
vided for in said will, and the stipulation and agree- 
ment made by the parties October 1924, is hereby re- 
scinded and cancelled; but the payments of $150 
per month each to Marye 'T. Deady and to Mary 
K. Deady shall have priority over other payments 
of said income. 

And the undersigned hereby expressly authorize 
and direct said executors and the trustees and man- 
agers of said property and thet successor or suc- 
cessors, Whether named in said will or otherwise ap- 
pointed, to make the monthly payment of income to 
Marye T. Deady hereinbefore agreed to without 
other or further authority, direction or order from 
any person or any court; and the undersigned hereby 
authorize and direct the said executors and the trus- 
tees and managers of said property and their suce- 
cessor or successors, Whether named in said will or 
otherwise appointed, to defer the creation of a sink- 
ing fund under paragraph Fifth of the will of Lucey 
A. H. Deady, deceased, until after the death of 
either Marye T. Deady, Mary E. Deady of Hender- 
son Brooke Deady, and upon the death of any one 
of said three persons named, the sinking fund pro- 
vision of said will shall be effective; and the under- 
signed for themselves, their heirs, administrators, 
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successors and assigns and for all persons claiming 
by, through or under them, or any of them, hereby 
expressly waive and release all claims of any and 
every nature whatsoever which they or any of them 
might have or assert against any executor, trustee 
or trustees, manager or managers, their heirs, ad- 
ministrators, snecessors or assigns, by reason of 
such monthly payments of income to Marye T. 
Deady, or by reason of deferring the creation of 
such sinking fund, or by reason of any thing result- 
ing from or attributable to such monthly payments 
of income to Marve T. Deady, or the deferring of 
such sinking fund. 

It is agreed that said Marye T. Deady shall make, 
execute and deliver to Henderson Brooke Deady, 
Matthew Deady, and Hanover Deady, in proportion 
to their interests in said Lot 1, Bloek 212, City of 
Portland, Oregon, under said will of Lucy A. H. 
Deady, deceased, a special warranty deed to said 
lot 1, Block 212, City of Portland, Oregon, and said 
deed shall be subject to the terms of this agreement, 
and to the payment of said $150. per month to said 
Marve T. Deady during the remainder of her life. 
And said lot shall be impressed with and be held 
in trust and remain in the possession of the trustees 
and the income from said property shall be collected 
and distributed by the trustees and said property 
shall be and remain charged with the payment of 
said $150. per month to said Marve T. Deady during 
the remainder of her natural life. 

In Witness Whereof, the parties have hereunto 
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set their hands and seals this 28th day of October, 
1925. 


Witnessed. 
L. W. Humphreys 
Chester V. Dolph as to 
Henderson Brooke Deady (Seal) 
Matthew Edward Deady (Seal) 
Hanover Deady (Seal) 
John 8. Coke 


Mae Connors 
As to signature of Marye T. Deady 


Marye T. Deady (Seal) 
Mary E. Deady (Seal) 


Accepted. 
HENDERSON BROOKE DEADY 
JOSEPH SIMON 


Executors. 


State of Oregon 
County of Multnomah—ss. 


This certifies that on this 28th day of October, 
1925, before me, the undersigned, a Notary Pubhe 
in and for said County and State, personally ap- 
peared the within named Mary E. Deady, who is 
known to me to be the identical person described 
in and who executed the foregoing instrument and 
acknowledged to me that she executed the same 
freely and voluntarily for the uses and purposes 
therein mentioned. 
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In Testimony Whereof, I have hereunto set my 
hand and Notarial Seal this the day and year first 
herein written. 

(Seal) ANNA GMAHLING 
Notary Public for Oregon. My Commission ex- 

pires: Nov. 16, 1927. 


State of Oregon 
County of Multnomah—ss. 


This certifies that on this 28th day of October, 
1925, before me, the undersigned, a Notary Public 
in and for said County and State, personally ap- 
peared the within named Marve T. Deady, who is 
known to me to me to be the identical person de- 
seribed in and who executed the foregoing instru- 
ment, and acknowledged to me that she executed 
the same freely and voluntarily for the uses and 
purposes there mentioned. 


Notary Public for Oregon. My Commission expires: 


State of Oregon 
County of Multnomah—ss. 

This certifies that on this 28th day of October, 
1925, before me, the undersigned, a Notary Public 
in and for said County and State, personally ap- 
peared the within named Henderson Brooke Deady, 
Matthew Deady and Hanover Deady, who are known 
to me to be the identical persons described in and 
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who executed the foregoing instrument and sev- 
erally acknowledged to me that they executed the 
same freely and voluntarily for the uses and pur- 
poses therein mentioned. 

In Testimony Whereof, I have hereunto set my 
hand and Notarial Seal this the day and year first 
herein written. 

(Seal) L. W. HUMPHREYS 
Notary Public for Oregon. My Commission expires: 

Wana, 1929. 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaurequy: Q. I wish the witness would 
take that exhibit that has just been introduced in 
evidence. That exhibit is dated October 28, 1925. 
Was Henderson in town at that time? 

A. Yes, he was in town at the time. 

Q. You said some time ago that he had been in 
fom a vear’or a vear andea half After the death 
of your grandmother. This, I notice, is dated two 
yeas and two months after the death. Had he been 
in town continuously, or in and out? 

A. Yes, he had been in town continuously. | 
don’t remember exactly the time. 

Q. Now, between the time of the stipulation 
which is Exhibit J, dated October, 1924, and the 
time when vou signed the exhibit which vou have 
in your hand, were there any conversations between 
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you and Henderson with respect to the income from 
the property ? 

A. Not except in relation to this particular stip- 
ulation or settlement here. [170] 

Mr. Maguire: I didn’t get the answer. 

A. I say, not except in relation to this particu- 
lar settlement or agreement or stipulation, or what- 
ever you eall it. 

Mr. Jaureguy: Q. All right, just state what 
those conversations were. 

Mr. Maguire: And may it be understood that as 
to these conversations of Henderson Brooke Deady 
we offer the same objections as we did to the pre- 
vious conversations ? 

The Court: Yes. 

A. Well, it was the same conversation. I will 
say it this way, that this happened in Joseph Si- 
mon’s office, that he wanted an opportinity to re- 
ceive more money and for the same reason, that 
he was a sick man and needed all the money he 
eould get, that he would never have any children, 
that Matthew and I were coming into the property 
anvhow, and it was only fair that he should receive 
as much monev as he could as soon as he could. 

Mr. Jaureguy: Q. Now, those statements that 
he made to vou, did vou in any wavy rely on them? 

Mr. Maguire: Objected to upon the ground that 
it is not proper to call for, under the circumstances, 
in regard to the statements of Henderson Brooke 
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Deady, it having been established, as well as im the 
knowledge of this witness, the relater, and Hender- 
son Brooke Deady, and it already appears that he 
was advised by counsel of his rights in the matter. 

The Court: Received in the same manner. [171] 

A. Why, certainly I relied on them, but I also 
knew he was telling the truth as far as the property 
conditions were concerned. 

Mr. Jaureguy: Q. Well, in what way did you 
rely on them? 

A. Well, I relied on them that he was not going 
to have any—I mean that he didn’t have any chil- 
dren, but that brought up the subject as to whether 
or not he did have a child at that time. I remem- 
ber I 

Q. (Interrupting) Well, that is not what I am 
asking vou. I am asking vou whether you relied 


on them. Would you have signed those three stipu- 
lations if he had told you that he claimed two-thirds 
of the property outright ? 

A. No, sir, I would not. 

Q. And why not? 

A. Well, it would take away from the property 
all the sinking funds and everything else that under 
the will should have been given to the property, 
and that if he was coming into the property himself 
some day, why, I wouldn’t see any reason for doing 
him any particular favor at that particular time. 

Q. Now, did von ever have occasion to question 
lis assertions that he had no children? 
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A. Yes. 

Q. Where was that? 

A. That was a conversation T had with him in the 
Hazelwood at lunch time. [172] 

Q. Just relate that conversation, as near as you 
can recall. 

A. At that time he brought up the fact that we 
were going to make a settlement with Marye Thomp- 
son Deady, that he wanted in that particular stipn- 
lation a settlement for some more money, and 
brought out the fact that he, again, did not have 
any children, wasn’t going to have any, and I 
brought up the fact to him that I understood that 
there was a voung man in the East who was the 
child of the lady that he was enamored with back 
there and I had understood, or I had heard rumors, 
rather, that it was his boy. I said, ‘‘Where do we 
eet off signing all these stipulations if that is so?” 
referring to Matthew and IJ, and he said he didn’t 
have any children by anybody, it wasn’t so. I asked 
him if he would give me an affidavit to that effect, 
and he said he would, and he did. 

Q. Could you tell us how long after the conver- 
sation he gave vou the affidavit vou refer to? 

A. I couldn't tell vou how long after the con- 
versation. Tt was within a day or so after we signed 
this. It was a verv short time, I remember that. 

Q. Well, Iam not sure that I got the chonology. 

A. JT beg your pardon? 
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Q. You say a day or so after you signed that 
what happened ? 

A. A day or so after we signed this that I got 
the affidavit. 

Q. Well, do you know with respect to either the 
affidavit or the exhibit [173] 

A. (Interrupting) I was referring to all three 
of these stipulations we signed when I brought 
up that fact, that we had already signed some stip- 
ulations. 

Q. Yes. 


A, And here we were signing another one to 


give him some more money, and I didn’t know, if 
that rumor was true, where we sat in the situation. 

Q. Well, what I am getting at is, do you have 
any recollection with reference to the time you 
signed the exhibit, Exhibit BK, that you had that con- 
versation? That is the exhibit you have in your 
hand. Was it before, or after, the same dav, or 
when ? 

A. Oh, no, it was before this was signed and 
after the other two stipulations, the first two stipn- 
lations, were signed. 

Q. That is, that the conversation took place? 

A. Yes. 

Q. Well, could you give us any idea how long 
before? 

A. Well, no. It was after we had won—after 
Marye had lost her suit, and we was entering into 
an agreement to make a settlement with her. 
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Q. You say after she had lost her suit? 

A. Well, she did not prevail in her contentions 
that she had any property rights outside of what 
she was entitled to under the will. 

Q. Do you know how that suit terminated ? 

A. Yes. [174] 

A. It was terminated in favor of the Estate, the 
Lucy A. H. Deady Estate. 

Q. What I meant, was it in the form of a trial, 
or stipulation, or what? 

A. Yes, it was a trial, and we answered—that 


Joseph Simon answered in the 
form of a demurrer and we won the demurrer, and 


is; 1 saya ‘sxe’ 


then later made a settlement with her. 

Q. And that settlement is that Exhibit E? 

®. idihatas echt. 

Q. Then I hand vou Exhibit H, Pre-Trial Ex- 
hibit H, and ask you if that is the affidavit to which 
you are just referring, or, rather, whether that is 
a photostatic copy of it? 

“A. Yes, that is it. 

Q. Now, you say that conversation where you 
say that affidavit resulted was had where? 

A. We were having lunch together at the Hazel- 
wood. 

Q. You didn’t get the affidavit at that time? 

i Ohpinio. 

Q. How long was it after that that vou got the 
affidavit ? 
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A. I don’t know, I can’t say definitely, but I 
know that it was a very short time, two or three 
or four days. I don’t know exactly when it was. 

Q. Do you know where you got the affidavit? 

A. Well, my recollection was it was in Chester 
Dolph’s office. 


Do yon still have it? 


T have it with me now. 


Q. And where was that? [175] 

A. Well, that was in the Mohawk Building. 

Q. What did you do with that affidavit ? 

A. I kept it. 

Q. Have you had it ever since? A. Oh, yes. 
Q. 

A. 

Q. 


Now, subsequent to that time did you have 
any discussions or arguments with him on anv pro- 
posed agreement ? 

A. No. I had an argument or a talk with him on 
a proposed agreement just before he left for the 
East. 
And where did that talk take place? 
That took place in Joseph Simon’s office. 
Private office? 
Yes, his private office. 
And who was present at that time? 


aoe oS 


Well, my brother was present at that time, 
and a little later on Lester Humphreys came in. 

Q. When was that with respect to the signing 
of this affidavit, before or after. 

A. This was after this affidavit. 
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Q. And, vou say, shortly before he went East? 

A. Yes, shortly before he went East. 

Q. All right, I wish you would explain what 
took place on that occasion. [176] 

A. Well, he explained to me that his divorce 
had been granted and this suit with Marye had been 
settled and that he was going back and marry this 
lady that he wanted to marry—Charlotte was her 
name, Charlotte Busck—that he was going to marry 
as soon as he could but he probably would have to 
wait the time limit, six months, or five months, what- 
ever it was, before he could marry her, but in the 
meantime he was afraid that if anything happened 
to lim he would not be able to give her any money, 


because he would not be entitled to give her any 
money, and he would be able to after he married 
her, under his mother’s will be entitled to give his 
income to her. I—the fact of the matter is I got 
verv indignant about it, refused to sign it or have 
anything to do with it. 

Q. Well, did he have the document there, or just 
talking about an agreement ? 

A. Oh, no, he didn’t have the document there. 
He spoke of having one made and drawn up for 
us to sign. He may have had one, but he didn’t 
show it to me, I never saw it. 

Q. Then what happened? 

A. Well, at that time he asked me to sign this 
IT refused just point blank, and he got very indig- 
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nant and mad about it and, im fact, the only way 
I could express it, he blew up,—it was the only real 
quarrel we ever had—and Lester Humphreys was 
across the hall of the main office, he came across and 
got hold of Henderson, started to quiet him, while 
I walked out—I [177] didn’t wait to lsten to any- 
thing further—walked out of the main office. That 
is the last time I saw him. 

Q. Handing you Defendants’ Pre-Trial Exhibit 
K, I wish you would look at that and state, if you 
ean, the circumstances under which that was signed ? 
Pardon me, before the witness does that, we offer 
Pre-Trial Exhibit H in evidence, being the affi- 
davit. 

Mr. Maguire: We object to the receipt of this 
exhibit, because it is irrelevant and immaterial to 
any issue 1n this case, and incompetent to prove any 
issue in this ease, on the same grounds and same rea- 
sons which we have heretofore urged as to the last 
two exhibits. 

The Court: Received in the record, subject to 
the objection and further ruling. 

(Photostatic copy of affidavit of Henderson 
Brooke Deady, dated October 29, 1925, so of- 
fered and received, having previously been 
marked as Defendants’ Pre-Trial Exhibit H, 
was thereupon received subject to the objec- 
tion, ruling’ reserved.) 
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DEFENDANTS’ PRE-TRIAL EXHIBIT H 


In the Cireuit Court of the State of Oregon 
for Multnomah County. 


In the Matter of the Estate of Lucey A. H. Deady, 
Deceased. 


State of Oregon 
County of Multnomah—ss. 


I, Henderson Brooke Deady, being first duly 
sworn, say on oath, that I am a son of Luey A. H. 
Deady, deceased, and one of the heirs at law of her 
Estate. I further depose and say that no child or 
children have ever been born to me, and that I have 
not had and have not now any issue by marriage or 
otherwise. 

HENDERSON BROOKE DEADY 

Subsenibed and sworn to before me this 29th dav 
of October, 1925. 

(Seal) CHESTER V. DOLPH 

Notary Public for Oregon. 


My Commission expires: July 21, 1928, 
[Endorsed]: Filed Feb. 21, 1942. 


A. This was a stipulation that was entered into 
in August, 1931, in which Henderson was to get a 
definite sum of money and in which for the first time 
there was to be made any sinking fund for the prop- 
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erty and in which at that time Matthew and I got 

fifty dollars more a month than was stipulated— 

than the will called for, for the ten-year period. 
[178] 

Q. Now, do you know where Henderson was 
when that was entered into? 

A. No, I don’t, but I know he wasn’t here. I 
assume that he was either in New York or Switzer- 
land. 

Q. Did you have any conversations or communi- 
eations with him with respect to that? 

A. No, I did not have. 

Q@. And you got—— 

A. (Interrupting) I got my information from 
Joseph Simon. 

Mr. Jaureguv: We offer Exhibit K in evidence. 

Mr. Maguire: We object to this upon the ground 
that it is incompetent, on the same grounds and for 
the same reasons. 

The Court: Same ruling. 

(Certified photographic copy of stipulation, 
executed August ...., 1931, by Henderson B. 
Deady and Joseph Simon, executors, and Mary 
E. Deady, Matthew E. Deady, Hanover Deady, 
and Henderson B. Deady, so offered and re- 
eelved, having previously been marked as De- 
fendants’ Pre-Trial Exhibit K, was thereupon 
marked received subject to the objection, ruling 
reserved. ) 
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DEFENDANTS’ PRE-TRIAL EXHIBIT K 
In the Cirewit Court of the State of Oregon 


for the County of Multnomah 
Department of Probate 


22739 


In the Matter of the Estate of 
LUCY A. H. DEADY, Deceased. 


STIPULATION 


Whereas, under date of December 18, 19238, a stip- 
wation was entered into by Henderson Brooke 
Deady, Hanover Deady, Mary E. Deady, Matthew 
Edward Deady, and Marye Thompson Deady, with 
the acquiescence of Joseph Simon and Henderson 
Brooke Deady, Executors of the Estate of Decedent, 
whereby the said parties, without prejudice to their 
rights, fixed certain sums to be drawn monthly by 
each of them; and 

Whereas, in October, 1924, a supplementary stip- 
wation was entered into between the said parties, 
changing in one respect the monthly sum so al- 
lotted; and 

Whereas, neither stipulation was made effective 
for any definite period but was and is subject to 
abrogation, prospectively, by any of the parties at 
any time; and 

Whereas, the said stipulations were silent with re- 
gard to the residue of the income, and the Executors, 
after curtailing the principal mortgage indebted- 
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ness and paying interest thereon, and distributing 
the fixed sums awarded by the Stipulation to Mat- 
thew Edward Deady, Hanover Deady, Mary EK. 
Deady and Marye Thompson Deady, have, until Feb- 
ruary, 1931, turned over the approximate balance 
of the income to Henderson Brooke Deady; and 

Whereas, it is the desire of the parties to effect 
a definite allocation of estate income for the re- 
mainder of the 10-year period mentioned in the Will 
of Lucy A. H. Deady, beginning August 1, 1931, 
and continuing until the end of August, 1933 ; 

Now, therefore, for and in consideration of the 
premises, the undersigned parties agree to and with 
each other as follows: 

1. Each of the undersigned parties ratifies, con- 
firms and approves the disposition which the Execu- 
tors of the Estate of Lucy A. H. Deady have up 
to this time made of the income received by said 
Estate, and releases and discharges each of said 
Executors from and against any claim arising from 
the failure on the part of said Exeecutors, and/or 
either of them, to follow the precise mandate of the 
Will of Decedent, or of either of said former stip- 
ulations. 

2. ‘The income of said Estate, during the period 
above mentioned, shall, from and after August 1, 
1931, be distributed as follows: 

(a) Payment of interest on mortgage indebt- 
edness. 
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(b) Setting aside of $100.00 per month to be ap- 
plied, as and when practicable, upon re- 
duction of the principal of the mortgage 
indebtedness. 

(ce) $150.00 per month to Mary E. Deady 
150.00 per month to Marye Thompson 


Deady 
150.00 per month to Matthew Edward 
Deady 


150.00 per month to Hanover Deady 
600.00 per month to Henderson Brooke 
Deady. 


3. If the net income of said estate, for any cause, 
is diminished to such an extent that funds with 
which to effectuate same are not available to the 
Executors, the percentage basis of allocation con- 
tained in the foregoing paragraph shall be followed 
in the distribution of the diminished fund. If the 
death of Mary E. Deady or Marye Thompson Deady 
occurs prior to the expiration of the period herein 
fixed, the sum to be paid such decedent hereunder 
shall, during the remainder of said period, be added 
to the amount payable to Henderson Brooke Deady 
hereunder. 
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Witness the following signatures and seals this ..... 

day of August, 1931. 
HENDERSON B. DEADY 
JOSEPH SIMON 

Executors 

MARY E. DEADY 
MATTHEW E. DEADY 
HANOVER DEADY 
HENDERSON B. DEADY 


[Endorsed]: Filed Oct 9 1931. A. A. Bailey, 
Clerk, O. C. Thornton, Deputy. 


State of Oregon, 
County of Multnomah—ss. 


J, A. A. Bailey, County Clerk, Ex-Officio Recorder 
of Conveyances and Ex-Officio Clerk of the Circuit 
Court of the State of Oregon, for the County of 
Multnomah, which Comrt has exclusive jurisdiction 
of all probate proceedings in said County, do hereby 
certify that the foregoing copy of Stipulation in the 
Matter of the Estate of Lucy A. H. Deady, De- 
ceased, Est. No. 22735 has been compared by me 
with the original, and that it is a correct transeript 
therefrom, and of the whole of such original Stipu- 
lation as the same appears on file in my office and in 
my. custody. 
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In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court, this 15th 
dav of May, A. D. 1940. 

(Seal) A. A. BAILEY, 
County Clerk. 

By E. L. FERGUSON, 
Deputy. 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: Q. I want to hand you Pre- 
Trial Exhibit K and wish you would look at that 
and tell us what you know, if anything, of the cir- 
cumstances leading up to the preparation of that 
exhibit ? A. Shortly after [179] 

Mr. Maguire: (Interrupting) as to this docu- 
ment which has been handed to the witness, we 
object to either testimony with regard to the same 
or the receipt of same or any part thereof in evi- 
denee, for the reason that to the knowledge of this 
witness and of the other defendants it was a docu- 
ment prepared upon a proposed offer of compromise 
and 1s wholly incompetent to be received in the ease. 

The Court: The direction is the same. [180] 

Well, in any event, following my idea that all 
this testimony should go in the record here, I will 
receive it on the same terms. 

Mr. Jaureguy: Q. Now, do you remember the 
question ? 


vs. Richard Howell 329 


(Testimony of Hanover Deady.) 

A. No, I would rather have it repeated, please. 

Q. State what you know about the circum- 
stances leading up to the preparation of that docu- 
ment. 

A. Shortly after Uncle Henderson died I went 
down to see Joseph Simon. [187] In my conversa- 
tion with him about the status of the estate 

The Court: (Interrupting) I think that is not 
proper, Mr. Jaureguy. [188] 

Mr. Jaureguy: Q. Then thereafter what did 
you do?% 

A. Well, it is pretty hard to explain. I don’t 
want to say anything I shouldn’t, but shortly after 
Henderson died I took the will and read it over 
again, trying to digest it, and went to Ralph Wil- 
bur and explained to him and asked him about what 
amount and for what period Charlotte Deady should 
receive a certain amount of money. My thought 
was that Henderson had died within the ten-year 


period and was getting a certain stipulated sum 
at that time, and I couldn’t understand or didn’t 
understand as to whether she was to continue to 
get the amount that he was getting or exactly what 
amount she was to get and for how long. 

Q. And how long would you say after Hender- 
son’s death was it that vou went up to Ralph Wil- 
bur? 

A. Well, it wasn’t very long; within two or three 
weeks, maybe less than that. 
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Q. And then what happened as a result of your 
conversation with him? 

A. My opinion at that time, as I told him, that 
J thought that inasmuch as Henderson 

Mr. Maguire: (Interrupting) I move that this 


be stricken. It 1s not responsive to the question. 
[189 ] 

Mr. Maguire: (Interrupting) Or his conversa- 
tion with Mr. Wilbur. 

The Court: Yes, the last part, the last answer 
is stricken. 

Mr. Jaureguy: Q. What happened after your 
conversation with Mr. Wilbur? 

A. Well, after the conversation, then Mr. Wil- 
bur drew up a stipulation which 

Q. (Interrupting) Do you know where that 
stipulation is? Ae No, irdon ( 

Q. Or any copy of it? A. No, I don’t. 

Q. All right, proceed. 


Mr. Jauveguy: The opinion, or the 


A. (Continuing) —which purported to be that 
Charlotte Deady should receive the same amount 
of money—— 

Mr. Maguire: (Interrupting) Just a minute. 
Mr. Wilbur drew up the stipulation. J assume that 
there is in his files there a copy of the stipulation. 

[190] 

Mr. Jaureguy: Q. Now, without telling what 
was in that document, what happened to it? Did 
Mv. Wilbur keep it or did he send it off, or what ? 

A, Oh, no, he sent it East to be signed. 
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Q. And then what happened? Did it come back? 

A. No, it didn’t come back. 

Q. And what did come back ? 

A. ‘This stipulation here came back. 

Q. And you are referring now to Pre-Trial Ex- 
hibit K? A. That is correct. 

Q. And what happened when that came back? 

A. Well; I was notified by Mr. Wilbur that it 
had come in his office, and after going up and read- 
ing it I refused to sign it, because it was the same 
thing that the will covers. 

Q. What do you mean by that ? 

A. Well, I don’t know whether I can refer to the 
other stipulation or not, but I— 

Q. (Interrupting) No, just refer to this one. 
What do you mean by that statement ? 

A. I didn’t see any reason for signing it. It 
didn’t give ns anything further than what the will 
covers. 

Q. No, you didn’t get my question. You said 
that it didn’t give you anything other than the will 
gave you. Just explain what you mean by that. 

A. Well, it said the same thing that the will said. 

Q. Well, explain why that is true, why that was 
true in your mind. [192] 

A. Well, I knew what the will said. My erand- 
mother had told me and Henderson had told me 
and I read it myself. I knew what the will said. 

Q. What does this say that vou say is the same 
thing as what the will says? 
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A. Oh, I see what you mean. Well, that Char- 
lotte Deady should receive two-thirds of the income 
for her hfe, as given Henderson the right to give 
her at the time of his death, and it didn’t give Mat- 
thew and I any more money out of it. It also was 
agreed that we owned the property, the same thing 
as the will said. 

Q. Now—don’t answer this, if counsel wants to 
object—Did vou discuss that with Mr. Wilbur? 

Mr. Maguire: Object to that as being irrelevant 
and immaterial, Incompetent to prove any issue in 
this case. 

The Court: Q. Now, wp to that time had “any- 
body ever asserted to you or claimed that after Hen- 
derson’s death without children you and Matthew 
did not own the property or would not own the 
property ? A. No, they did not. 

Q. And when was the first time yon ever heard 
anv such claim? 

A. I think the first real claim was when I got 
a letter from Bob Maguire. 

Mi. Maguire: The first real claim ? 

A. Yes. J heard indications that they were go- 
ing to bring a suit, but I hadn’t heard that. [193] 

Mr. Jaureguy: I wonder if we could have Plain- 
tiffs Exhibit 3 and show it to the witness. I want 
to ask vou if that is the letter vou referred to just 
a moment ago? 

A. That is the letter I referred to. 
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Q. Now, at the time that you spoke about when 
you went up to Ralph Wilbur’s office and didn’t sign 
that stipulation, did you in any way rely on the 
statements that you testified to that Henderson 
Brooke Deady made to you that on his death you 
and Matthew would own the property ? 

A. Yes, sir. 

Mr. Maguire: Object to that as being wholly in- 
competent and irrelevant, patently, upon the ftesti- 
mony of this witness, not competent or relevant, and 
a conclusion, and wholly self-serving. 

The Court: Received under the same condition. 

eee Nicss t did. 

Q. And in what way? 

A. I don’t know how to explain it any better 
than I have. Henderson had explained to me all 
the time that he would die without issue and we 
would come mto the property. 

@. Now, if he or anybody else had ever told you 
that Henderson had a fee simple estate or that he 
had an estate that he could will or devise to others 
after his death would vou have refrained from sign- 
ing that ov would vou have signed it if anybody 
had made such a contention? [194] 

Mr. Maguire: Objected to as wholly speculation, 
could not be competent or relevant to prove anv is- 
sue in this case and not to mention as leading and 
suggestive. 

Mr. Jaureguy: To show rehance on it. The only 
way to find out if a man relied is to ask him, and 
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we could put it hypothetically, 1f we can’t otherwise, 
to explain what Ins position would have been. 

The Court: He may answer under the same con- 
dition. 

A. I certamly would have signed it. 

My. Jaureguy: Now we wish to offer Pre-Trial 
Exhibit G in evidence. 

Mr. Maguire: To the receipt of this exhibit the 
plaintiff objects, upon the ground that it is wholly 
irrelevant, incompetent and immaterial to prove 
any issue in this case, and the further grounds and 
reasons that we have heretofore suggested as to 
other documents of this kind, and, further, that it 
is Incompetent to receive in evidence any document 
or any other matter in negotiation of a compromise 
settlement. 

The Court: Received under the same conditions. 

(Copy of wnexecuted agreement between 
Charlotte Howell Deady, Hanover Deady, and 
others, dated October 22, 1934, so offered and 
received, having previously been marked as De- 
fendants’ Pre-Trial Exhibit G, was marked re- 
ceived subject to the objection, ruling reserved. ) 

[195] 


Mr. Jaureguy: Q. Now, referring again to 
Exhibit G, I wish you would look at that document 
again and on the last page where what purport to 
be typewritten copies of signatures are. When you 
went up to Ralph Wilbur’s office was there any 
slenature on there other than those? 
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Mr. Maguire: May it please the Court, this is 
offered and received as being a copy of the in- 
strument. Now, if you are going to impeach the 
instrument— 

Mr. Jaureguy: Well, as Mr. Freed explained in’ 
his opening statement this was copied from a copy 
of which Ralph Wilbur never could find the original 
until long after the pre-trial, and it is just in ex- 
planation of that that this is going in. If after the 
testimony has gone in counsel thinks he has an 
additional reason for it not. going in evidence, then 
I think we could have it then. 

Mr. Maguire: I have no objection to examina- 
tion and then subsequently substituting. I don’t 
know what he is going to testify to, because neither 
my elient nor anyone else has been around any of 
these things. . 

The Court: J suggest an amendment of the pre- 
trial order and the introduction of the orginal in 
evidence. 

Mr. Jaureguy: Very well, then. We do not have 
the original here, but we will have before the ease 
1S over. 

The Court: Yes. 

Mr. Maguire: That is all right. T make no point 
of it. [196] 

The Court: I think before you proceed to any 
further subject we will take a short recess. 

(A short recess was thereupon had, after which 
proceedings were resumed as follows:) 
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Mr. Jaureguy: Now, this is all the direct exam- 
ination. If there is to be any cross-examination, I 
assume that if he cross-examine upon any matters 
that were admitted subject to objection the cross- 
examination will be with the same understanding, 
that it is admitted subject to objection, without our 
raising the question all the time. 

The Comxt: Yes. 

Mr. Grant: And, further, your Honor, may it 
be understood that by cross-examining on some of 
those matters we are not waiving our objection to 
the right to have the Court ruling in our favor later? 

The Court: Oh, no. You can drive that hay 
wagon any place you want to. 

Mr. Grant: Very well. 

The Court: Exeept that I do ask you, which I 
think you are doing, to develop your legal points, 
so that I will have the basis before me when I come 
to consider it. 

Mr. Maguire: We will try not to lead your 
Honor into error by keeping quiet. 

The Court: I have one exhibit. I have the stip- 
ulation. [197] Do you wish that, Mr. Maguire? 

Mr. Maguire: Yes, your Honor, I did want to 
see that, if I may. 


Cross-Examination 
By Mr. Maguire: Q. Let’s see, your grand- 
mother, Luey A. H. Deady, died in 1923, did she 
not ¢ A. That is correct. 
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Q. And at that time you were approximately 
twenty-eight to thirty years of age? 

A. Yes, sir, that is right. 

Q. And at the time of Mrs. Deady’s death Hen- 
derson Brooke Deady was not here m the city? 

A. Yes, he was. 

Q. At the time of her death? 

A. At the time of her death. 

Q. And how long, approximately how long, had 
he been here prior to the time she passed away? 

A. About a month or six weeks, my best recol- 
lection. 

Q. Now, you spoke of your stepmother. Until you 
were eighteen years of age you had always known 
of her, thought of her, as your own blood mother? 

A. That is mght. 

Q@. And your feeling toward her was the feeling 
of a son toward a mother? [198] 


A. Yes, sir. 

Q. And that feeling has continued, has it not? 
A. Yes, sir. 

Q. And still exists? A. And still exists. 
Q. And existed until she unfortunately passed 


away, is what I meant to say. And your stepmother, 
Mary E. Deady, was the wife, and the unestranged 
wife, of your father at the time of your father’s 
death? A. Yes, sir, that is correct. 

Q. Now, you spoke of several conversations 
which you had had with your grandmother prior to 
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the time that your Uncle Paul died. In what year 
did he die? A. He died in 1920, March, 1920. 

Q. And had he been in ill health for sometime 
prior to that? 

A. No, he had not. He died very suddenly. 

Q. And, after that, you spoke of other conver- 
sations which you had had with your grandmother 
and in which she mentioned the fact that Dr. Hen- 
derson Deady was a sick man. A. Thatis right. 

Q. And had he been ill, as a matter of fact, had 
he been ill for a considerable ‘period of time before 
this conversation ? 

A. That was my understanding, that he had been 
sick. | 

@. Over a course of years? 

A. Yes, over several years. [199] 

Q. And was it looked upon as an illness which 
in due course would carry him away? 

A. Well, I couldn’t answer that question. I 
don’t know. I know that he was supposed to have 
had ulcers, very sick for a long time. 

Q. For about how many years prior to your 
grandmother’s death had that condition existed and 
been known to you and to her and to the other mem- 
bers of the family—or to you and to her, rather? 

A. Well, I couldn’t say definitely how long it 
was, but it} seems that it was a good many years, 
that is the only way I could put it,—four, five, six 
years, maybe longer. 
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Q. Asa matter of fact, his health had been such 
that he was unable to engage in any gainful occu- 
pation, hadn’t it, for a number of years? 

A. Well, that was my understanding. 

Q. And, so far as you know, that, condition con- 
tinued, did it not, up to the time of your grand- 
mother’s death and afterwards? A. Yes, sir. 

Q. Now, when, approximately, was the first con- 
versation which you had with your grandmother in 
which she made any statements relative to the dis- 
position of her property ? 

A. Well, I know it was the year of 1920, because 
it was shortly after Paul died,—I couldn’t say 
whether it was one month, two months, or exactly 
when—and it was after she had made her [200] will, 
because she—of course, she had spoken to me about 
the property off and on, but I take your question 
to be, had she explained to me about what she was 
going to do with the property at that particular 
time ? 

Q. Well, during your Unele Paul’s hfe did I 
understand you upon direct examination to say that 
she had talked to you about the property ? 

A. Oh, yes. Nothing definite. She would just say 
that Matthew and I were going to come into the 
property, she was going to give us the property 
some day. 

Q. That was before Paul’s death? 

A. That was before Paul’s death. 
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Q. After your garndmother died you obtained— 
or you first heard read a copy of the will, did you 
not? A. That is right. 

Q. And who read the will to you? 

A. Joseph Simon, in his office. 

Q. Approximately how long after your grand- 
mother died? 

A. Well, it was about a week or ten days. 
Pretty 

Q. (Interrupting) And you thereupon obtained 
a copy of the will, did you not? A. Yes, sir. 

Q. And read it then yourself, did you? 

A. Yes, sir. 

@. And after having read it you consulted an 
attorney about it, [201] I believe you stated. 

A. I did not consult an attorney about it until 
Mr. Henderson—until Henderson came to me and 
asked me for money. 

Q. And that was the first time that you con- 


sulted a lawyer about it? A. Yes, sir. 
Q. And what lawyer did you consult about it 
then ? A. Ralph Wilbur. 


Q. What year was that? 

A. Well, it was either late 1923 or early in 1924, 
around in there some place. 

Q. Did you obtain from him his construction of 
the will? 

A. Yes, I did. I went over, talked over the will, 
but my point in going to him was to see whether it 
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would be all right for Henderson to have the money 
at that particular time. 

@. And he read the will, did he? 

‘A. Yes; I gave him a copy of it. 

Q. You say you gave him a copy of it? 

A. Yes; gave him my copy, I think. 

@. And that was given to him for the purpose 
of his making an examination and rendering an 
opinion ? 

A. Yes, in regards to Henderson borrowing the 
money—or getting the money. 

Q. In regard to Henderson borrowing? 

A. No, I don’t mean borrowing. I mean getting 
some money to [202] live off of. 

Q. Now, I wish you would give me, as nearly as 
you can recollect, the first time that you had any 
talk with your grandmother with regard to her 
property and the disposition of it, when it was, 
where it was, and who, if anyone, was present. 

A. A conversation that I had with her in which 
she—well, you say when I first had any conver- 
sation ? 

Q. Yes. 

A. Well, I am unable to do that, except that I 
ean say that whatever conversation took place took 
place in her apartment at the Alexandra Court,— 
took place in her apartment in the Alexandra Court. 

@. That is where the first, one took place? 

A. Yes, and, as I said before, that was durme 
Uncle Paul’s—while Uncle Paul was alive, and she 
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never went into detail about it. She just said that 
Matthew and I were going to come into—she was 
eomg to see that Matthew and I came into that 
property some day. 

Q@. Was anyone else present at that conver- 
sation ? 

A. TI ean’t recollect whether they were or not, 
because my best recollection would be that the 
nurse would be there, Miss Brown, but whether she 
was at that particular time or those particular times 
I don’t know. She was always with her. 

Q. When was the second conversation, and 
where? Well, before we get into that, about how 
long before your Uncle Paul’s death [203] did the 
first, of these conversations take place? 

A. Oh, I couldn’t say that. I used to go up and 
see her on the average of once a month, twice a 
month sometimes. She wouldn’t always speak of it 
whenever I went up, but she did quite frequently. 
That is the way I remember it. 

Q. Well, about how many times did she speak 
of it prior to your Uncle Paul’s death? 

A. Well, my answer to that would be several 
times. I couldn’t say. It is so long 

Q. (Interrupting) Could you give us even an 
approximate idea? ® No, lecowldint, 

Q. Were her statements in response to any in- 
quiry you made? 

A. Oh, no. She just was interested in us boys 
and she used to make those statements to me, that 
is all, at that time. 


vs. Richard Howell 343 


(Testimony of Hanover Deady.) 

Q. Would it be as many as half a dozen times 
prior to the time your Uncle Paul died? 

A. Well, Mr. Maguire, I couldn’t state definitely. 
It is a long time ago. I couldn’t state how many 
times she spoke of it. 

Q. Well, those would be matters of some im- 
portance. I am trying to get your best recollection 
of it. 

A. Well, my best recollection would be several 
times. I couldn’t name any number of times. It 
would be ridiculous for me even to try to. 

Q. After your Uncle Paul died when was the 
first time that you [204] had any conversation 
with her? 

A. Well, I would say very shortly after Uncle 
Paul died, one of the times when I had gone up to 
see her, that she made the statement that she had 
now got her affairs in order and that she had left 
the property to Matthew and JI, then she went, on 
to explain how she had left it. 

@. Let’s just have what she said. 

A. Well, I can’t repeat, word for word, what she 
said, but she explained to me that she had left, the 
property to Matthew and I and she had left Hen- 
derson a certain portion of the property. 

Q. What did she say? What did she say about 
that? 

A. She said that, she had left Matthew and I the 
property and she had left Henderson a portion of 
the property, that if he had children he would come 
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into it some day, but that she didn't expect him— 
or knew, in faet,—I will take that back—she knew, 
in fact, that he wouldn't have any children. She left 
him a certain portion of the property if he had any 
children, and that if he didn't, why, Matthew and 
I was to come into all of it. She said he was a sick 
man and couldn't have any children. Also intimated, 
also said that he wasn't living with his wife at that 
particular time, and that—that at, although he had 
been trying to get a divorce from her, that she 
hoped that Amahe wouldn't give him a divorce. 
That was the only time that she ever went into de- 
tail with me about the property, but she did state 
on several oceasions, after I had [205] visited her. 
several times during her hfetime, that Matthew and 
I had nothing to worry about, we was coming into 
the property. 

Q. Let’s keep—I don’t want to prevent you 
from testifying to any matters that vou may want 
to, but let’s keep to the question that I am asking 
you. A. I beg your pardon. 

Q. Now, was anybody present at that conver- 
sation ? 

A. No, there wasn't, unless the nurse was there; 
I don't recollect right now. 

Q. And ean you give us any closer date, any 
better information, rather, as to how long after 
vour Uncle Paul died was it that this conversation 
took place? 
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A. No, except that it was shortly after she had 
made her will. I don’t know exactly what date it 
was that she had made her will. That was in 1920. 

Q. Well, it is admitted that. she made her will im 
July, 1920. A. Well, it was shortly after that. 

Q. Did you bring this subject up? 

A. No, sir. I did not. 

Q. She brought it up of her own motion? 

A. Yes, sir. 

Q. What was the oceasion for the matter coming 
into the conversation ? 

A. I couldn't account for it, except that she was 
interested in [206] us bovs, interested in the family, 
she wanted to have us interested in what she was 
doing. 

Q. Now, then, after that when was the third oc- 
easion—the next conversation, rather? About when 
and where was it? 

A. Well, the rest of the conversations were just 
as indefinite as they were when Paul was alive: she 
just made the remarks on different occasions, when- 
ever I went, up there to see her. Not every time I 
went to see her, but occasionally. 

Q. You say they were just as indefinite. What 
do you mean by that? 

A. Well, I mean that she didn't go into detail 
and explain to us—explain to me any further than 
she had explamed, but that. 

Q. (Interrupting) Well, what did she say? 
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‘Take the very next one of those occasions. 

A. Well, for instance, when I was leaving the 
apartment she probably—I mean when I was leav- 
ing the apartment she would make the remark, 
‘‘Now, you haven’t got anything to worry about. 
Just go ahead and make something of yourself, be- 
cause some day you boys are coming into this 
property.’’ She wouldn’t always say it, but it was 
words like that. I can’t remember what they were. 

Q@. And did she mention Henderson’s sickness, 
ill health ? 

A. Well, I remember she did it that first time, 
but 

Q. (Interrupting) Well, did she do it again? 

[207] 

A. Not in reference to the property at all, she 
never made any reference to Henderson’s ill health. 

@. On only the one occasion did she make refer- 
ence to ill health? You are sure of that, now? 

A. Well, you can’t be sure, Mr. Maguire, fifteen 
or twenty years afterwards, but that is the way I 
recollect it. 

Q. All right, that is the way I expect you fo do, 
give your recollection. Now, after your grandmother 
died you say that you got the idea—you looked at 
the will and got the idea that Henderson’s widow 
could be prevented from receiving the income? 

A. After Grandmother died? 

Q. Yes. 

A. Oh, no. After Uncle Henderson died. 
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Q. You are correct and I am in error. I mean 
«fter your uncle died. About how long after his 
death was it that this idea came to you? 

A. Well, that is rather indefinite, too, but it was 
« very short time afterward. 

Q. You know of no memorandum or any way 
vou can determine that approximately ? 

A. No, I had no memorandum of it at all. IL 
was—shortly after Uncle Henderson died I went 
down to see Mr. Simon. 

Q. Did you write him any letter? 

A. Not that I remember of. I am sure I did not. 

[208] 

Q. Did you get any attorney to write him any 
letter ? 

A. Well, I went to Ralph Wilbur on it. He may 
have written him some letters. 

Q. Did you talk to My. Oppenheimer about it? 

A. I believe he was there at. one of our con- 
versations. 

@. You mean at one of the conversations with 
Detar: A. (Interrupting) Wilbur. 

Q. (Continuing) —with Mr. Wilbur? 

A. Yes. 

@. Now, from that time on did Mr. Wilbur or 
Mr. Oppenheimer represent you and your brother 
in any claims, demands, or negotiations that were 
had with Charlotte Howell Deady or her agents or 
representatives ? 

A. Yes, Mr. Wilbur represented me. 
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Q. Well, Mr. Oppenheimer represented you, too, 
didn’t he? 

A. Well, whatever work he did, he did at the 
mstigation of Mr. Wilbur. I mean I was dealing 
with Mr. Wilbur. He was part of the law firm there. 

@. In other words, the firm of Wilbur, Beckett, 
Howell & Oppenheimer were representing you? 

A. Yes, sir. 

Q. But most of your conversations were with 
Mr. Wilbur? A. Thatassiein 

Q. You were not present at any conference had 
between My. Oppenheimer and Senator Simon and 
Robert Maguire, were you, [209] in Senator 
Simon’s office ? 

A. No. I was there when Mr. Robert Maguire 
and when Mr. Simon and Mr. Ralph Wilbur and 
myself were there. I don’t remember Oppenheimer 
being there. He may have been, I won’t say that 
he wasn’t, but Ralph Wilbur was there. 

Q. Are you sure of that? Wasn’t it Mr. Oppen- 
heimer ? A. No, it was Ralph Wilbur. 

@. Was anyone else there? 

A. That is all I remember were there. 

Q. Was Ma. Strong there? 

A. No, I don’t think he was. 

Q. Do you remember when that conference tovk 
place? 

A. Well, it took place about the time when we 
were trying to get these stipulations. I don’t remem- 
ber exactly what time that was. 
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@. Now, for the purpose of refreshing your 
recollection, wasn’t that several months prior to 
any preparation of any documents of any kind look- 
ing toward any compromise settlement ? 

A. I eouldn’t say as to that. I know I talked to 
Mr. Ralph Wilbur several times before we started 
any negotiations of any kind, but whether that, par- 
ticular conference was held before the stipulation 
was drawn up I couldn’t say. I know we hadn't 
signed any, and I don’t recollect any stipulations at 
that time. It probably was before, but. I wouldn’t 
say. In fact, I had forgotten all about being down 
there in that office. 

@. Well, were you not, through your counsel, 
making a claim [210] that Charlotte Howell Deady 
was entitled to nothing more 

A. (Interrupting) No, sir. 

Q. (Continuing) —from the estate? 

A. No, that was—no, sir, I was not. I was 
making claim that Charlotte Howell Deady was 
only entitled to the amount, of money that Uncle 
Henderson was getting when he died, and that was 
all the claim I was making, and that the extra 
money that Marye was getting and my mother was 
getting, if they died, should come back to Matthew 
and I. 

Q. Now, you understood my question, did vou? 

A. Iam sure I understood vour question. 

Q. Well, hadn’t you considered and discussed 
whether or not, if Henderson Deady had died— 
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having died within the ten-year period, that his 
widow could obtain no benefit under any power of 
Appointment and was entitled to no payments at 
all? A. I never made such a elaim as that. 

Q. Didn’t vou attorney make claim of that 
for you? 

A. Well, if he did he misunderstood what I was 
elarming about it, because I had no such intention. 
My idea was that she was only entitled, because 
Henderson did die during that ten-year period, to 
what he was getting at the time of his death for the 
rest of her life. 

Q. Now, you are very clear about that, are you? 

A. That is what, my intentions were. That is the 
reason I went up to Ralph Wilbur. I had no inten- 
tions of claiming any other [211] situation. 

Q. Well, didn’t Mr. Oppenheimer, in your be- 
half, make claim in the conference which was had 
in Senator Simon’s office that because Henderson 
had died before the end of the ten-year period his 
interest in the property was extinguished at the 
time of his death and he had nothing to pass on to 
his widow ? 

A. Not with my knowledge. I am not saying he 
did not make such a claim, Mr. Maguire, but that 
was 

Q. (Interrupting) And you never heard that 
he made any such claim ? 

A. No, I never heard that he made that, exactly 
that claim. In fact, I didn’t know that Oppenheimer 
had made any claim at any time. 
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Q. Well, did you know that Mr. Wilbur had 
made any such claim? 

A. No, I didn’t know that Mr. Ralph Wilbur 
had made any such claim as that. : 

Q. Did you know that anyone had made any 
such claim on your behalf? A. No, I did not. 

Q. Had you heard that anybody had made any 
such claim as that in your behalf? 
No, I hadn’t heard of that. 
At any time? A. No, not at any time. 
This is the first time you have ever heard it? 

[212] 

This is the first time I have ever heard it. 


oT 22 


Well, don’t von know, as a matter of faet, 
that the negotiations of which you have been talk- 
ing, that you talked about on your direct, were as 
to whether or not Charlotte Howell Deady was en- 
titled to anything, or whether or not she was en- 
titled to a two-thirds fee ownership of that prop- 
erty ? 

A. No, all I know is that it was a question in my 
mind of whether she was entitled to two-thirds of 
the income of that property, because Henderson 
died within the ten-year period. Henderson died 
with an income of six hundred dollars, if my recol- 
lection serves me aright, and I was wondering 
whether that was all she was entitled to for the 
rest of her life, because Henderson had died within 
the ten-year period, not that she wasn’t entitled to 
anything. 
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Q. Well, why would the ten-year period have 
anythmeg to do in your mind, or did it have any- 
thing to do in your mind, as to whether or not she 
was entitled to six hundred dollars a month or 
whether she was entitled to two-thirds of the prop- 
erty? 

A. That was the way I understood the ten-year 
period, because Grandmother had set up certain 
provisions within the ten-year period, but after 
the ten vears she stated, as I recollect the provi- 
sions of the will, that then Henderson was to get 
two-thirds of the imeome. 

Q. Well, now, I hand you here a copy of the 
will—it starts on the preceding page with all the 
operative provisions [213] and I wish you 
would read it and tell me what provision you had 
in mind when you came to the conclusion that there 
was a question as to whether she was to have two- 
thirds of the income, or two-thirds—or six hun- 
dred dollars a month, rather, that being what Hen- 
derson was receiving at the time of his death? 

A. Well, I understood that it was six hundred 
dollars a month, under that stipulation. 

Q. Are you ready now to answer the question ? 

A. Yes; in the ninth paragraph it states that 
‘the monthly payments directed to be made to my 
erandsons and the residue of the income directed 
to be paid to my sou, Henderson Brooke Deady, 
provided for in Item 5 of this will, shall continue 
for a period of ten years after my death, and there- 
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upon and thereafter the net income derived from 
said lot’’, and so on and so forth, ‘‘shall continue 
and follow the title and ownership of said real 
property.”’ 

Q. And, as you read that and after having con- 
sulted your attorneys, you came to what conclu- 
sion ? 

A. I came to the conclusion before I ever con- 
sulted my attorneys that Henderson died—having 
died within the ten-year period, was only entitled— 
I mean died within the 10-year period, was getting so 
much money, and therefore his wife, who was then 
living, would be only entitled to the mmcome he was 
getting at that time for the rest of her life. 

Q. Irrespective of what the income of the prop- 
erty was? 

A. Ivrespective of the meome of the property. 
It might have [214] been more or less, but at that 
time it was six hundred dollars. 

Q. Myr. Bailiff, I will ask you to hand these two 
papers to this witness. I will ask vou to state if vou 
don’t recognize that as a eopy of a letter addressed 
by your counsel, Wilbut, Beckett, Howell & Oppen- 
heimer, to Senator Joseph Simon, of date July 10, 
1933, with regard to your claims? 

Mr. Janreeuy: Object to that on the ground that 
we have been required to produce, or we did, in 
response to what we understood the ruling of the 
court was, produce at pre-trial all the documents 
that we were going to bring into this court for trial, 
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and this was one that was brought into pre-trial by 
counsel, 

The Court: The objection is sustained. 

Mr. Maguire: Well, if your Honor please, I 
would like to be heard on that, if your Honor will 
permit. 

The Court: Yes. [215] 

The Court: Well, I think that the difficulty here 
arises from the fact that I have allowed some mat- 
ters to go into the record without ruling on them, 
ruling as to melusion or exclusion, which are now 
brought into controversy by cross-examination. As 
1 read the pre-trial order, there is no issue as to 
this controversy about Charlotte Deady or the mat- 
ter that is now brought up. It is true there is that 
exhibit offered and rejected, but there is no square- 
out allignment upon the proposition of what that 
compromise offer was, and, as I view it at the pres- 
ent time, it is not an issue m the case. 

Mr. Grant: If your Honor please, just one word. 
That document of itself does not tend to prove or 
(lisprove any issue in the case. The fact 1s, however, 
that on the cross-examination of this witness he has 
made a statement, we believe disproved by the docu- 
ment, for the purpose of impeaching his credibility. 
We should be allowed to introduce the document. 
Your Honor might rule that it was too remote and 
should not be allowed for the purpose of impeach- 
ing him or testing his memory, but you should not 
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rule it out because it is not in the pre-trial [224] 
order, because if we were in claiming that this doc- 
ument of itself were something that proved what 
the will meant, the will was, then we would be in a 
far different position, but I think it is a matter for 
your Honor to determine whether or not we may 
properly on cross-examination go into the truth or 
falsity of a statement as to the claim he was mak- 
ing. If we might go into it at all, then it would be 
a wrong interpretation of our pre-trial rules to say 
that for the purpose of doing that one thing we 
could not submit to him a document which might 
refresh his memory and which we believe is contrary 
to the statements he made as to the position he then 
took. 

The Court: Well, as I say, I don’t see that this 1s 
reserved in the pre-trial order, this question, at all. 
It is true that I did admit the evidence subject to 
future ruling, and it may be that I will rule it out. 
Now, if it is not material, then you are bound by 
the answer of the witness. It doesn’t make any dif- 
ference what proof you could adduce to say that his 
memory was not correct, or that he was telling a 
falsehood—if the answer is immaterial to the issue, 
then you are bound by the answer of the witness. 
You can’t either impeach him by some other docu- 
ment nor can you produce testimony to prove he is 
wrong, if the answer is not material to the issue. 
That is the ordinary rule of all proceedings. You 
take your chances on eross-examination, if you ask 
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a man something that is not material to the issue, 
for whatever purpose. [225] 

M1. Maguire: Well, vour Honor, if a matter is 
brought out on direct examination, may we not 
cross-examine upon it? Are we bound by his an- 
swer on direct examination? 

The Court: Well, as I say, it all depends on 
whether it is material to the issue. Now, as I say, 
I do not think that this pre-trial order reserves the 
question for trial which is now being debated, that 
is, this question of this compromise. I doubt that 
the position of Charlotte Deady is brought imto 
question by the pre-trial order. Now, that is just 
an offhand interpretation. If I eventually rule this 
evidence out I will rule it out because it is not 
material on direct examination, rule it out because 
it is not material to the issues as laid by the pre- 
trial order, Upon that, then, you are bound by that 
ruling. If it is not material, why, then you can’t 
cross-examine on it. But, this informal way that 
we are proceeding is what has gotten us into the 
difficulty. 

Mr. Maguire: I appreciate that, your Honor, and 
IL suppose the only thing we could then do would 
be to ask vour Honor for a ruling at this time upon 
the materiality of the testimony with regard to this 
ofter of compromise and his alleged actions in re- 
gard thereto, because obviously it would be wholly 
unfair for us to be penalized because we have been 
proceeding here, both Court and counsel, in a more 
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or less unusual way. So, then, as far as this par- 
ticular matter is concerned, we would ask your 
Honor to rule upon our objection as to the [226] 
materiality both of that exhibit and of testimony 
with regard to it. 

The Court: I will accept that ruling. It is now 
ten minutes after five. I will suspend for this 
evening. [227] 


ae 


Thursday, January 238, 1941, at 10:55 o’clock 
A.M., the trial of the above entitled cause was re- 
sumed, as follows: 

The Court: Go ahead. 

My. Freed: Your Honor, we have had a confer- 
enee, the attorneys on both sides, and we are will- 
ing, representing the defendants, if your Honor 
wishes it or your Honor is willing, that this exhibit 
that Mr. Maguire spoke of, or the letter, should 
be added as a pre-trial exhibit at this time, but we 
would like, however, at the same time,—we think 
that there should be introduced with it the letter 
that was written by Joseph Simon transmitting 
this letter to Mr. Maguire. 

The Court: The matter coming up in that way, 
I will permit you to amend your pre-trial order in 
any way that you can amend it by agreement. If it 
is not done by agreement I shall rule strictly in 
accordance with the principles that I have laid 
down in this matter of pre-trial procedure. I think 
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you are all well advised of what those are, and I 
take it yon are all antagonistic to it. I will explain 
now, since this has come squarely before me in the 
course of a trial, why it is necessary, in my opin- 
ion, to handle the matter in this way. If pleadings, 
as contemplated by the rules, are the only guides 
to what is to be tried, then at the trial everything 
can come in and there are no hghts upon which 
the Court can guide in seeing what is competent or 
what is not competent, or what is [229] material 
and what is not material testimony, or documents. 
If we go to a pre-trial procedure, then that must 
be all-inclusive, and the Court has advised the at- 
torneys, from time to time, that since the pre-trial 
procedure was held just prior to trial the attor- 
nevs should be fully advised as to what contentions 
they were going to raise, in order that everybody 
should know what the issues were. Mr. Maguire 
yesterday seemed to be much abused because of the 
fact that the document was to be ruled out. I eall 
your attention to the fact that unless I am to make 
the trial all-inclusive the documents must be brought 
to the attention not only of the Court but of the 
other side. It is not the first time that documents 
have been excluded by courts because they have 
not been noticed in the pleadings under the issues. 
IT have had some excluded myself when I was prac- 
ticing,—I have no doubt that all counsel have,— 
that is, pieces of testimony on which they rely get- 
ting into the record. Mr. Maguire claimed surprise. 
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I think that under the formal pre-trial procedure 
the surprise might well be on the other side. That 
was the first time that the document was brought 
to their attention that they had not known about 
previously, and if I am required to rule on the 
question I will strictly adhere to it. I think there 
is no manifest injustice shown and that I should 
be required to abide by the document that the at- 
torneys are agreed does settle the issue. That is 
ruling squarely. I say that at this time, because 
there can’t be any doubt in my mind as to what 
necessarily [230] must follow from holding pre- 
trial procedure. If you don’t follow that rule, then 
the issues will come in at large and everybody will 
be surprised. Now, it may be that the Circuit Court 
of Appeals will take a different viewpoint, and 
when they do then we will try cases at large. But 
T am wnwilling to follow any other guides than 
strict application of the pre-trial order. I should 
be glad to be advised, and any time I am required 
to do this I am going to put the thing squarely up 
to the Cireuit Court of Appeals on that basis, but 
otherwise, unless there is a strict construction of 
the pre-trial order, neither the Court nor the at- 
torneys will be advised of what they are trying. I 
think in this particular instance that there was no- 
tice given as to the raising of this particular issue. 
If Mr. Maguire is to rebut that with other testi- 
mony, why, that field is perfectly open. If he 
wanted to rebut any implications that arose from 
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that document, then I should beware to exelude it 
from the pre-trial order. 

Now, if you gentlemen will dictate any amend- 
ment that you wish to the pre-trial order to include 
it by consent, the Court will recognize it. 

Mr. Jaureguy: Might I say one other word, in 
view of something your Honor said? We do not 
want to wish to be understood as agreeing to waive 
the rules for any future documents they might, 
bring in. We are referring to this particular docu- 
ment. 

The Court: That is the ruling of the Court. You 
make your [231] amendment now to the pre-trial 
order by consent and the Court will still view the 
pre-trial order as governing the course of this 
trial. 

M1. Freed: We consent to that later 

The Court: (Interrupting) Well, I want you to 
make an amendment and include it in the pre-trial 
order at the present time; dictate it. 

Mi. Freed: Let them suggest the amendment they 
wish and we will 

The Court: (Interrupting) I think that I had 
better make someone available in my office and you 
can dictate the amendment to the pre-trial order. 
J will take a short recess while you do that. 

(A short recess was thereupon had, during which 
the pre-trial order herein was amended, after which 
proceedings were resumed as follows:) 
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Mr. Jaureguy: Mr. Deady take the stand again? 
The Court: Yes. 


HANOVER DEADY, 


one of the defendants herein, thereupon resumed the 
stand as a witness in behalf of the defendants and 
was examined and testified further as follows: 


Cross Examination 
(Resumed) 

Mr. Maguire: Before proceeding further with 
the cross-examination of this witness, the plaintiff 
now moves that there be [232] stricken from the 
record all testimony of this witness with regard to 
any negotiations had with Charlotte Deady or any 
conversations had with his counsel or Mr. Simon, 
after the death of Henderson Brooke Deady, with 
regard to any compromise settlement or claims be- 
tween Charlotte Howell Deady and this witness and 
his brother, and all testimony with regard to his 
action or failure to act with regard to any offer 
of compromise or settlement based upon any alleged 
ignorance on his part that Charlotte Howell Deady 
was making any claim to a two-thirds interest m 
the fee to the property in question, on the ground 
and for the reason that neither the pleadings nor 
pre-trial order raise any issue with regard to any 
act or failure to act on the part of Charlotte Howell 
Deady, but are based upon, and solely upon, al- 
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leged actions and statements of Henderson Brooke 
Deady. 

The Court: The position, as I understand it, in 
the pre-trial order is that the witness was relying 
upon statements of Henderson Brooke Deady and 
that there were certain controversies, of which the 
refusal of this offer was one, that therefore re- 
moved it from the case. 

Mr. Maguire: My motion is not directed to that, 
your Honor, at all. As I say, the answer and the 
pre-trial order itself cover the question of any al- 
leged estoppel or construction, contemporaneous ¢on- 
struction, of the will, under the rights of the party, 
espoused by Henderson Brooke Deady. We objected 
as to the relevancy and competency of that, but 
that is plainly in [233] issue. But now what I am 
talking about is his statement and testimony here- 
tofore given with regard particularly, for instance, 
to the fact that if he had known that Charlotte 
Howell Deady was making any claim to a two-thirds 
fee he would have signed the document, which 1s not 
tendered by the pleadings and not mentioned in the 
pre-trial order, and it, therefore, is not an issue. 
You see, the 

The Court: (Interrupting) Yes, I understand 
the distinction. I think that that testimony tends 
to rebut his claim of reliance upon the statements 
of Henderson Brooke Deady, if it. does anything. 
I therefore think the testimony is competent. [234] 
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Mr. Maguire: Then all I can do ig renew my mo- 
tion. 

The Court: Yes. The motion is denied. 

Mr. Maguire: Now may I have those two letters, 
Exhibits 9 and 10. 

Q. I hand you Exhibit 9 and ask you to examine 
the same. I might state, that is the original of the 
earbon copy which was handed you yesterday after- 
noon. Now, at that time the firm of Wilbur, Beckett, 
Howell & Oppenheimer and Mr. Ralph W. Wilbur 
were your counsel, were they not? 

A. Yes, sir. [235] 

Q. Now, Mx. Deady, on your direct examination 
you testified that at the time that you went to Mr. 
Wilbur and had him examine the will of Lucey 
A. H. Deady you did not understand or could not 
understand as to whether she was to continue to get 
the amount that he, Henderson Brooke Deady, was 
getting, or exactly what amount she was to get, 
oy for how long. What doubt was there in your 
mind as to the length of time that she was to get 
anything? 

A. Well, I didn’t have any definite idea as to 
what the whole thing was. I was trying to find out 
when I went to Ralph Wilbur. 

Q. Well, what question arose in your mind at 
that time as to the period of time in which Char- 
lotte Howell Deady would be entitled to receive any- 
thing under the will? 
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A. Well, I don’t really recollect, except that 
possibly it had to do with the ten-year period. 

Q. In what regard? What do you mean by that, 
ten-year period? As to whether she could get it 
beyond the ten-year period ? 

A. Yes, as to whether she could get anything 
beyond the ten-year period. I suppose that is what 
I meant. Of course, I just went up to 

Q. (Interrupting) Of course, I am not inter- 
ested in what your [238] supposition is, or was. I 
want to know what arose in your mind or what 


question arose in your mind or what you meant as 
to the ten-year period? 

A. Well, my idea of the whole thing, as far as 
the ten-year period or not, was as to how much she 
was supposed to get, because Henderson died with 
a certain amount of money, and I didn’t know 
whether she was entitled to two-thirds of the in- 
come, or whether she came into it, or anything 
about it. I was wholly at sea about it, and that is 
the reason I went to Mr. Wilbur. 

Q. Yes, but that does not answer my question. 
What did you have in mind as to the length of time 
that she should be entitled to receive anything, and 
what did the ten-year period have to do with that? 

Mi. Jaureguy: I object to that question on the 
eround that he has answered it, and counsel is 

The Court: (Interrupting) Objection overruled. 

A. Well, as I have stated, as far as the ten- 
year period was concerned, I didn’t know anything 
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about it. I—if I can answer it this way, I didn’t 
know whether she was entitled, for how long a 
period, to receive six hundred dollars, or whether 
she was to receive any. I didn’t know anything about 
it, the way the will read, and I was trying to find 
out about it. It wasn’t a question in my mind as 
far as any particular period. I didn’t even know 
whether she was entitled to anything, as far as that 
is concerned. I didn’t know whether she was en- 
titled to six months, [239] or eight months, or two- 
thirds, or anything. I was trying to find out, that 
is all. There wasn’t anything definite in my mind, 
trying to take anything away from her. If she 
had something coming it was perfectly all right 
with me. That is what I was trying to find out. 

Mr. Maguire: Well, didn’t you raise any question 
at any time, or your attorney raise any question for 
and on your behalf, on the proposition that Hen- 
derson Deady, having died within the ten-year 
period specified in the will, that his widow—he 
could not exercise that power in favor of the 
widow ? 

A. Oh, no, there wasn’t any question that he 
could not exercise the power. There was a question 
of how much and for how long. I didn’t understand 
for how long. We talked those things generally 
over. I couldn’t remember definitely. As far as that 
is concerned, we had conversations in Mr, Wilbur’s 
office about it, and that is all I can recollect about 
it. I left it entirely up to him. 
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Q. Well, were you present at any conversation 
in Mr. Simon’s office at which Mr. Maguire and 
one of your attorneys was present? 

A. Yes, I recollect being there at one time in 
regards to these stipulations. 

Q. Who was present, as you recollect? 

A. Well, I recollect that you were there and I 
was there and Mr. Joseph Simon and Mr. Wilbur. 
That is my recollection of it. [240] 

Q. Was Mr. Oppenheimer there? 

A. I don’t remember that. He could have been. 
I don’t remember. 

Q. Was Mr. Strong there? 

A. I don’t remember that. I don’t remember him 
being there. He may have been. He could have been. 
I don’t remember of him being there. 

Q. Can you give us approximately the date of 
that conference ? AS” No, ean’ 

Q. Was it in the summer of 1933? 

A. Well, it must have been in 1933 some place, 
because this took place after Henderson died. If I 
recollect, a date in 733. 

Q. Well, these negotiations continued on until 
into 1935, didn’t they? 

A. On this particular stipulation ? 

Q. As to compromising the differences of anyone, 
the claims of right between Charlotte Howell Deady 
and yourself and your brother Matthew? 

A. I wouldn’t want to say the date. I know they 
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did continue for quite a while. I didn’t realize they 
lasted that long. 

Q. Well, at the conference held in Mr. Simon’s 
office, at which you were present, did you hear any- 
one make any claim that Charlotte Howell Deady 
was entitled to receive none of the income? 

A. No, sir, I did not, and if they did and they 
were representing me I certainly had no inten- 
tions of that fact at all, because it states in the will 
she should have a certain amount of income [241] 
for the rest of her life. 

Q. Well, if the will says she should have income 
for the rest of her hfe, then how did any question 
arise In your mind as to the period for which she 
should receive anything? 

A. Well, I am trying to tell you if I said that 
I was just trying to bring up the subject as to what 
she should get, or how long, and everything about it, 
according to the will. It wasn’t with the idea of 
estopping what she was going to get. 

Q. Do vou remember either Mr. Oppenheimer or 
Myx. Wilbur claiming that under their construction 
of the will if Henderson Brooke Deady died within 
the ten-vear period after his mother’s death he 
could not exercise the power and his widow would 
be not entitled to any income? 

A. I don’t remember any such thing. I am not 
saying, Mr. Maguire, that they might not have said 
it, but I don’t remember any such thing, because 
IT had nothing in my mind like that. 
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Q. Now, with regard to Charlotte Howell Deady 
having made a claim or asserting—when I use the 
word ‘claim’? T don’t mean putting anything in 
writing, but you now testify that you never heard 
from anyone that Charlotte Howell Deady was as- 
serting that she owned a two-thirds interest in that 
property ? 

A. I heard a rumor that there was going to be, 
maybe, a test case to find out whether she did own 
it or not. I didn’t know that she was personally 
making any claim, but that is what I heard, that 
there might be a test case. [242] 

Q. And when was it that you first heard that? 

A. It was along in 1935, I believe, my best rec- 
ollection of it. 

Q. I want to ask you whether or not, prior to 
April 30, 1934—and I emphasize the year 1934, so 
we will have no mistake of it—you had not been 
informed that Charlotte Howell Deady might or 
would make a claim for a two-thirds fee simple in 
that estate? : 

A. I never heard at any time that Charlotte 
Howell Deady was going to make a claim for two- 
thirds of the property itself. I did hear rumors 
that there might be a suit brought. The fact of the 
matter is, [ heard that you yourself had made a 
statement that it was too bad that Charlotte Deady 
ied or there would have been a suit brought in this 
case by her. 

Q. Now, I am referring 
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A. (Interrupting) I don’t know, Mr. Maguire, 
I wouldn’t know the date, nor anywheres near it. I 
wasn’t even 

Q. (Interrupting) Charlotte Howell Deady 
didn’t die until 1935, did she? 

A. That is correct. 

Q. All right, now, what I am asking you about, 
and I will call to your attention directly, whether 
or not ag early as April 30, 1934 you had not been 
apprised, apprised by Robert H. Strong, to the 
effect that Charlotte Howell Deady was contem- 
plating or might make a claim for a two-thirds in- 
terest in the property itself? 


A. That is who I heard it from, that there was 
probably going [243] to be a test case in this by 
Charlotte—that the attorneys were trying to make 
a test case about it. What year it was I don’t know, 
but, it was during her lifetime. 

A. Qh, yes. 

Q. And the question was as to whether or not 
she had a two-thirds interest in the estate, in the 
property ? . 

A. Well, naturally, that is what she was bring- 
ing it for if she brought one; but let me add this, I 
also understood her to say that she understood what 
Grandmother Deady wanted and she wouldn’t bring 
such a suit, by Mr. Strong. 

Q. JI am asking you about your conversation 
with Mr. Strong. And he told you that prior to 
April 30, 1934? 
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A. Oh, yes. I wouldn’t say the date, but I know 
he told me that. 

Q. That was before Charlotte died? 

A. That is correct. 

Q. And while the negotiations for compromise 
were going on? 

A. Well, I didn’t know that they extended to 
1935, but if they did I naturally 

Mr. Maguire: (Interrupting) Mr. Bailiff, may I 
have the exhibit—well, here it is. 

Q. Well, I will ask you this question: Wasn’t 
it prior to the second of November—the 22nd of Oc- 
tober, rather, 1934? 

A. I wouldn’t answer that directly. If the rec- 
‘ords show it, it must have been. I am not saying 
it isn’t, Mr. Maguire. [244] 

Q. Wasn’t it prior to the time that you declined 
to sign Defendants’ Exhibit G? 

The Court: Does the witness know these by num- 
‘bers? Will you present the document to him. 

My. Maguire: (To the Bailiff) Will you present 
the document to him. 


A. Now, what was the last question, again? 

Mr. Maguire: Q. Didn’t Mr. Strong inform you, 
prior to the 22nd day of October, 1934, that Char- 
lotte Deady was asserting a claim to an undivided 
two-thirds interest in this property ? 

A. Well, the answer would be that, personally, 
of my own knowledge, I don’t remember. If this 
shows that he did, why, naturally that is true. I 
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‘was in and out all the time, I was working, I was 
busy; I can’t remember all those things. If you 
have got records to show that that is true, why, 
it is true. 

Q. You will not say whether it is true or not? 

A. I don’t remember. 

Q. It is a matter of fact, however, that prior 
to the time these negotiations for compromise blew 
up Robert Strong had informed you that Charlotte 
Howell Deady was asserting a claim to a two-thirds 
fee simple estate or title in this property? 

A. Mr. Bob Strong informed me that there 
might be a test case, and that is all that I know of. 
Now, of course, I assume that Charlotte was the 
one bringing the test case, there is no question about 
that, but that is the way he expressed it to me. [245] 

Q. ut that was before the negotiations for com- 
promise blew up, wasn’t it? 

A. Well, to my best recollection, I think they 
were. 

Ma. Maguire: That is all, thank you. 


Redirect Examination 
‘By Mr. Jaureguy: 

Q. Now, I want to get this straight. You said 
that Bob Strong also told you something further 
about Charlotte’s position, and what was that? 

My. Maguire: No, just a moment,—the witness 
didn’t say that Bob Strong said that. 

The Court: Oh, ves. Yes, he did, Mr. Maguire. 
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Mr. Maguire: I beg your Honor’s pardon. I 
thought I listened very carefully to that. He said 
he had also heard, but I didn’t understand him to 
say Mr. Strong said that. 

The Court: You refer to the record. He said Mr. 
Strong told him. 

Ma. Maguire: Well, I certainly didn’t get it that 
way. 

Mr. Jaureguy: Q. Now, you give that whole con- 
versation, now. 

Mr. Maguire: Well, we object to that as being 
irrelevant, immaterial and incompetent, because 
it is not competent to prove, in view of his testi- 
mony on direct examination in which he said that 
he had never heard of any such claim, to prove that 
he had heard of such claim. Now, what he said about 
other matters [246] isn’t relevant and material. 

Mr. Jaureguy: Well, of course, on other matters 
entirely, but you can’t cross-examine a witness on 
a conversation without allowing the whole conver- 
sation on that subject matter to be brought in, and 
that is what we are entitled to do and that is what 
I am asking him for. 

The Court: He may answer. 

A. My recollection of that is that Mr. Robert 
Strong told me that there would be a test case, or 
there was some talk of a test case being brought by 
attorneys in the East against the estate, and they 
had tried to prevail upon Charlotte Deady and she 
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mentioned the fact that she wouldn’t do it, because 
she knew what Grandmother Deady’s intention was 
with regards to the will, she was only entitled to 
have the income. 

Mr. Jaureguy: Q. Now, at the time that Paul 
Deady died was he living with his wife? 

A. He was not, no, sir. 

Q. Can you give us an approximation of how 
long they had been living separate? 

A. No, I can’t, except that she had filed a di- 
vorce proceeding in California and hadn’t taken 
out an interlocutory decree. It was over a period of 
—I wonldn’t want to say. It was several years, at 
any rate, they hadn’t been living together. 

Q. And prior to his death she had filed these 
divorce proceedings, you say? [247] 

A. Beg your pardon? 

@. And prior to his death she had filed these 
divorcee proceedings, you say? 

A. Prior to Paul's death? 

Q. Yes. 

A. No, my understanding was that she didn't 
file any—oh, yes, prior to his death she had made 
these divorce proceedings. Is that what you said? 

Q. And she had been living away from Port- 
land how long, approximately ? 

A. Oh, quite a while. I wouldn’t want to say. I 
think as high as ten years, if I remember. 

Q. You spoke about a Miss Brown, a nurse, be- 
ing present at the Alexandra Court, some of the 
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times that you spoke to your grandmother. Do you 
‘know anything about Miss Brown’s whereabouts 
now ? 

A. Yes, the last I remember she was convalese- 
ing in a hospital at Salem. 

Q. And what was the nature of her illness? 

A. Well, I understood, a nervous breakdown. 

Q. That is, mental trouble of some kind? 

A. Yes, that is what I understand. 

Mr. Jaureguy: I am going to ask a question that 
I asked on divect, and I believe it becomes compe- 
tent on account of the cross-examination. I want 
your Honor to know I am not tryimg to [248] slip 
it over. 

Q. Now, when you went down to Joseph Simon’s 
office immediately after, or as soon after, the death 
of Itenderson Brooke Deady, I wish you would state 
what Joseph Simon told you. . 

Mr. Maguire: Object to that as being wholly in- 
competent, irrelevant and immaterial. I haven’t in- 
quired of this witness as to any conversations he 
had with Joseph Simon. 

Mr. Jaureguy: Well, he has inquired of this wit- 
ness as to the ideas that he got with respect to the 
income to be paid, and that he examined the will, 
and I think we are entitled to show the source where 
he got these ideas that he later communicated to My. 
Wilbur, if he did. 

The Conrt: Well, as I understood the theory of 
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this, it was that he got lis ideas from Henderson 
Brooke Deady. 

Mr. Jaureguy: No, that’s the ideas on the owner- 
ship of the property. We are talking now about the 
ideas of the widow getting an income after his 
death and why he went to see Mr. Wilbur and 
started in this correspondence that they have put in 
evidence here. We don’t claim anything from My. 
Simon about the ownership of the property,—I 
mean in this respect, with respect to this conver- 
sation, we don’t—but it 1s an entirely different sub- 
ject, and that is the mcome that he raised the ques- 
tion about. 

The Court: Well, I think it is opening up a large 
question, but I will permit you to inquire, subject 
to cross-ex- [24814] amination. 

Mr. Jaureguy: Q. What was said on that? 

The Court: I don’t want anything except relat- 
ing to this particular subject. 

My. Jaureguy: That is right. 

The Court: I want the witness to understand that. 

Mr. Jaureguy: That is right. That is, relating to 
the subject of the income that was being sent 

Mr. Maguire: (Interrupting) May it be under- 


stood that our objection will run to this course of 
testimony, without the necessity 
The Court: (Interrupting) Yes. 
A. This was, of course, at a time shortly after 
Henderson died, as I understand your question 
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Mr. Jaureguy: (Interrupting) Yes, that is 
right. 

A. (Continuing) —and I went down to see Mr. 
Simon, just in a general way, just to talk to him 
about the general situation, and in our conversation 
there he made the remark that they were getting 
too much money baek there, whieh I took, of eourse, 
to be both Amalhe and Charlotte Deady, and I 
didn’t know really what he meant and I asked him 
what we should do about it, and he said, ‘‘I ean’t do 
anything, Hanover. I am the executor of the will. 
You will have to see somebody else’’—and so that 
was what started my train of thought. I didn’t even 
get what he meant, and that is the reason I went to 
Ralph Wilbur, to find [249] out just exactly, after 
I had looked over the will and kind of wondered 
what it was all about. 

Mr. Jaureguy: That is all. 

Mr. Maguire: I now move to strike the testimony 
of this witness as to the conversation this witness 
had with Joseph Simon, and particularly with re- 
gard to what Joseph Simon said his thoughts and 
opinions were, as being wholly immaterial, irrele- 
vant and incompetent in this case, and not binding 
upon plaintiff, not, tending to prove or disprove 
anything in this ease, purely hearsay, but not within 
any exception to the hearsay rule. 

The Court: The theory on which this testimony 
is admitted is the extent to which the witness 
placed a reliance on the statements of Henderson 
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Brooke Deady and whether or not, as I understand 
it, he did rely on them to the extent of taking other 
positions that he would not have taken under other 
circumstances. I think that the statement. of Mr. 
Simon is not of weight otherwise than that, except 
as to the effect it had on the mind of the witness. 

Mr. Jaureguy: That is the entire purpose of it. 

The Court: Yes. So, therefore, I[——- 

Mr. Jaureguy: (Interrupting) In offering it, 
I did it on the assumption that it, was not admissible 
on direct, because your Honor ruled it out; it was 
only admissible on account of what was brought out 
on cross examination, and on cross examina- [250] 
tion he tried to get this witness to say that he had 
certain definite theories, right down to the very 
dollar, and in order to show what the state of his 
mind was and the source of his information, other- 
wise the inference might be drawn that Mr. Simon 
went and laid out an entire plan and his whole 
theory, and I wanted to show just exactly what he 
said, because this counsel attempted to get the wit- 
ness to say right down to a dollar and the year and 
the amount of money. That was the only purpose 
of it, and it was entirely on account of this cross- 
examination. 

Mr. Maguire: May it please your Honor, the 
question was asked on direct examination about 
some testimony given, and my cross examination of 
this witness was limited to that particular matter. 
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Mr. Jaureguy: I am not questioning the propriety 
of the cross-examination at all. 

Mr. Maguire: I am not suggesting you are. 

The Court: I will settle this. I will deny the 
motion. 

My. Maguire: It is now twelve-thirty. I may say 
to your Honor that I only have one more question I 
want to ask on recross. Unfortunately, however, it 
must be based wpon the transcription of a short- 
hand note I made of an exhibit hurriedly last night. 
It will take me a moment or so to get it out so I can 
read it accurately. I am willing to do it now, if 
your Honor will give me just a moment, or IT can 
do it afterwards. 

The Court: No, we might as well do it now. [251] 

Mr. Maguire: It won’t take me but a moment. 


Recross Examination 

Q. Now, I want to ask you further with regard 
to the conversation had with Robert H. Strong a 
few days prior to April 30, 1934. 1 ask you whether 
or not you did not say to him, in substance and 
effect, that you were disturbed about the possibility 
of Mars. Deady laying claim to two-thirds interest in 
the property, and at that time did not Mr. Robert 
Strong say to you that such was very likely to be 
the case, or words of like tenor and effect? 

A. IJ never made any such statement as that. My 
testimony is that he did tell me at one time—I am 
not trying to say the date, or when it was; it was up 
in his office—that there would be—that Charlotte 
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Deady’s attorneys were trying to get a test case; 
she wouldn’t listen to it, because she knew what 
Grandmother Deady’s intentions were. 

Q. And was that all the conversation ? 

A. The whole conversation. My recollection of it 
was of the income, and Mr. Strong told me, then 
and there, that Charlotte Deady was entitled to two- 
thirds of the income of that estate, under the will, 
he was going to see that she got it. I remember that 
part of it. The fact, of the matter is, the whole argu- 
ment was on the income, as I remember it, and then 
just telling me about this test case might come up. 

@. Was there anything said by youas to whether 
or not Charlotte Howell Deady’s heirs, when she 
died, might, make claim to a two- [252] thirds inter- 
est in the estate? 

A. I have no recollection of it at all. [ am sure 
there didn’t. 

Q. You are sure it didn’t? 

A. Pretty sure there didn’t. I have no recollec- 
tion of it at all. 

Mr. Maguire: That is all, thank you. 

Mr. Jaureguy: That is all. 

(Witness excused.) 

The Court: Suspend until two o’clock. 

(Whereupon, at 12:30 o’clock P. M., Thursday, 
January 23, 1941, a recess was had until 2:00 I. M.) 

[253] 
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AFTERNOON SESSION 
2:05 P. M. 
Mr. Freed: We will eall Miss Murch. 


JESSIE MURCH 

was thereupon produced as a witness in behalf of 
the defendants herein and was examined and testi- 
fied as follows: 

The Clerk: Please state your name. 

A. Jessie Murch. 

The Clerk: Spell the last name. 

A. (Spelling) M-u-r-e-h. 

(The witness was then duly sworn.) 


Direct Examination 

By Mr. Jaureguy: 

@. Muiss Murch, where do you live? 

A. I live at the Alexandra Court Hotel. 

Q@. And you have lived in Portland for some 
time, have you? A. Many years. 

Q. Now, were you related to Mrs. Luey A. H. 
Deady ? 

A. Mays. Deady was my aunt, my mother’s sister. 

@. And were you acquainted with her during 
her lifetime ? 

A. Oh, I hved with her many years. 

Q. And could you tell us when you lived with 
her? 

A. It was in the fall of 1893, I think, that I 
went to live with Mrs. Deady, after Judge Deady’s 
death. 
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Q. And how long did you live with her? [254] 

A. Well, we were in the same apartments some 
SIX or Seven years. 

Q. And after that; 

A. (Interrupting) And after that, at two or 
three different times, I lived in the same hotel, but 
not in the same apartments. 

Q. And what hotel was that? 

A. It was—then it was known as the Hobart- 
Curtis. It was where—it is now The Jeanne d’Are. 

Q. And could you tell us about when you and 
she lived at the Hobart-Curtis? 

A. Well, I lived with Mrs. Deady at that build- 
ing over here which was then known as The Hill, 
and later it was changed to The Hobart-Curtis. 

Q. That is, is that where you were living from 
1893 for six or seven years, when you say you lived 
with her? A. Yes. 

Q. And thereafter in the same building but, in 
different apartments ? Ww, Wes, 

Q. And how long did that continue ? 

A. Qh, several years; three or four, I think. 

Q. And then thereafter where did you live? 

A. Thereafter I went to the Alexandra Court, in 
May of 1922, and I lived there—I am still living 
there, but I was there at the time Mrs. Deady died. 

Q@. And where did she live during that time? 

[255] 

A. She hved at Alexandra Court, in another 

apartment. 
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Q. Now, during that period after you ceased 
hying in the same apartment together did you see 
her? A. Oh, I saw her very frequently. 

Q. Could you give us some idea about how fre- 
quently ? 

A. When I went to Alexandra Court, after I 
went there in 1922, I was pretty near—I practically 
went, to see my aunt every day. 

Q. So I take it, then, that at least from 1893 on 
vou saw your aunt very, very frequently? 

A. Yes. 

Q. And were you acquainted with her children ? 

A. Oh, yes. 

Q. And who were they? 

A. Well, Ned,—Edward Deady, and Paul, and 
Henderson. 

Q. And with her grandchildren ? Ave ies" 

Q. You were acquainted with them, too, vou 
say ? A. Yes. 

Q. Now, at any time during the time from 1893 
on did Mis. Deady, Mrs. Lucy Deady, your aunt, 
ever discuss with you how she desired or intended 
to have her property go after her death? 

Mr. Maguire: Object to that as being incompetent 
evidence to prove any issue in this case, either to 
prove intent—or further incompetent as it is not 
receivable to vary, alter, or [256] to construe the 
last will and testament of the testator, Lucy A. H. 
Deady. 
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The Court: This is a preliminary question. She 
may answer this question. 

A. Yes, Mrs. Deady—— 

Mr. Jaureguy: (Interrupting) I think you 
may answer it Yes or No. 

ee CS 

Q. And could you give us an idea as to the time, 
say the first time that she discussed that? 

Mr. Maguire: May we have the same objection? 

The Court: She may answer. 

A. Well, all through the years she spoke of the 
property going to her grandsons eventually. 

Q. Well, I mean at the time. Now, I wish you 
would state—— 

The Court: (Interrupting) That last answer 
is stricken. 

Mr. Jaureguy: Except the part ‘‘all through the 
years’’. 

The Court: Well, the whole answer is stricken. 
Proceed and ask her again. 

Mr. Jaureguy: Q. The question that I would 
like to have you answer, as nearly as you can, Miss 
Murch, if you can remember about when the first 
time that she began talking on that subject was? 

A. Well, I don’t know that I can remember 
exactly the first time, but she frequently spoke of 
her desire for it to go to Hanover [257] 

The Court: (Interrupting) Just a moment, 
please. Just confine your answer to time. 


384 Matthew Edward Deady et al. 


(‘Testimony of Jessie Murch.) 

Mv. Jaureguy: Q. We are asking for the time. 

A. Yes. 

Mr. Maguire: We move that the answer that she 
made be stricken. 

The Court: Well, I don’t think there was any. I 
think I stopped the witness in time. 

Mr. Jaureguy: Q. Well, now, you started to 
hive with her in 1893. Could you give us an idea 
how long after that, or any way you ean fix, per- 
haps, the first time that she spoke about it, if it is 
possible for you to do it? 

A. J don’t think it 1s possible for me to fix the 
time, after so many years. 

Q. Nor even the approximate time? A. No. 

Q. Now, I wish you would tell us what she said 
on those occasions. 

Mr. Maguire: We object to this question on the 
ground that it, is wholly incompetent to prove or 
disprove any issue of this case, that it is hearsay, it 
is incompetent, because the testamentary intent of 
the testator may no be proved by oral testimony, 
nor can a will be construed by oral testimony as to 
what the testator may from time to time or at any 
time have said with regard to intent or desire. [258] 

The Court: Do vou wish to argue at some length 
now ? 

Mr. Jaureguy: Well, it would be rather an ex- 
tended argument. Some of the evidence has already 
gone in. I would say if we can defer it until some 
later time, 
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The Court: (Interrupting) The evidence is re- 
jected. It, may be put in the record under the rule. 
I think I have ruled each time definitely on that. 

Mr. Jaureguy: No, I did not so understand. [ 
understood that you reserved ruling on it. 

The Court: Well, this question I don’t think I am 
in much doubt on. You may make an argument on 
it, if you wish. I think I ruled on the previous evi- 
dence on this particular question before definitely. 

Mr. Jaureguy: You mean rejecting it and putting 
it in under the rule? 

The Court: Yes. 

Mr. Jaureguy: Well, the argument that I make 
will be more extensive than what I have in the 
books here. 

The Court: Well, you said, Mr. Jaureguy, that 
you wanted to argue the question. Now, I will do 
either way you wish. If you want to argue it, I will 
reserve ruling until you argue it. 

Mr. Jaureguy: Well, I would prefer that, al- 
though I will say that, on just a few moments notice, 
if your Honor desires to have argument, I will be 
glad to do that. But I would prefer that you reserve 
ruling until later. [259] 

The Court: Then the evidence will go in subject 
to the objection. I will rule later. 

Mr. Jaureguy: Q. Now, do you remember the 
question, Miss Murch ? 

A. You asked me the first time, if TI could re- 
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member the first time that Mis. Deady said this 
to me. 

Q. Since you answered that question, do you 
have a different answer? Do you recall the first 
time? KR. Wo. 

Q. ‘The question now is, state what, was said on 
these various occasions. 

Mr. Maguire: I take it that it is not necessary for 
me to renew my objection. 

The Court: No. 

Mr. Maguire: That we may have a running ob- 
jection with regard to any statements with regard 
to intent, testamentary intent, or disposition of the 
property. 

The Court: Yes. 

A. Well, I don’t know that, I could say 

The Court: (Interrupting) Any declaration of 
the testator. 

Mr. Maguire: Yes. 

A. Well, Mrs. Deady expressed the opinion that 
the property would eventually go to Hanover and 
Matthew. 

Mr. Jaureguy: You say she frequently expressed 
that opinion ? 

A. Yes, that was it. [260] 

Q. Now, do you remember when Paul Deady 
died? A. Yes. 

Q. Now, would you say whether or not she ex- 
pressed that opinion prior to his death? 

A. Yes. 
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Q. Did Paul Deady ever have any children? 

A. Not any. 

Q. And after his death did she ever express her- 
self ? A. Yes. 

Q. And after his death what did she say? 

A. She said it was between—may I say this, 
that it, was between May, 1922 and sometime before 
her death in 1923 that she said to me that eventually 
the property would go to Hanover and Matthew. 

Q. Now, did she ever express any expression of 
feeling that she might have with respect to Hanover 
and Matthew, or either of them? A. Oh, yes. 

Q. What did she ever say along that line? 

A. She showed a great deal of interest and af- 
fection for her grandsons. 

@. And did she ever talk to you about them ? 

A. Oh, yes. 

Q. And can you give us, just generally, the sub- 
ject matter of those conversations? [261] 

A. Well, that was the trend of it, that she was 
extremely interested in them and in their future. 

Q. And could you tell us about how far back 
those conversations went ? 

A. Well, from 1893 on, when the children were 
little. 

Mr. Jaureguy: You may take the witness. 

Mr. Maguire: No cross-examination. 

Mr. Jaureguy: That, is all, Miss Murch. 

(Witness excused.) 


Mr. Jaureguy: We will call Miss Catlin. [262] 


388 Matthew Edward Deady et al. 
BLANCHE CATLIN 


was thereupon produced as a witness in behalf of 
the defendants herein and was examined and testi- 
fied as follows: 

The Clerk: Please state your name. 

A. Blanche Catlin. 

The Clerk: Blanehe Catlin ? 

A. Yes. 

The Clerk: Spell the last name, please. 

A. (Spelling) C-a-t-l-i-n. 

(The witness was then duly sworn.) 


Direct Examination 

By Mr. Jaureguy: 

@. Miss Catlin, you live in Portland? 

A. No, I live in Seaside. 

Q. And did you ever live in Portland? 

A. I lived in Portland most—except seven years 
of my life. I have lived in Seaside that time. 

Q. And those seven years were when? 

A. From ’34 to 41. 

Q. And prior to that time you lived in Portland 
during your entire life? A. Entire hfe. 

Q. Now, were you in any way related to Mrs. 
Lucy A. H. Deady? 

A. JI was her niece. She was my mother’s sister. 

[263] 

Q. And what relation are you to Miss Murch? 

A. Cousin. 

Q. And you were acquaimted with Mrs. Deady, 
in addition, were you? A. « With Mrs. Deady ? 
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Q. Yes. 
A. Yes, indeed. I lived with her for several 
years. 


Q. And can you tell us when it was that you 
lived with her? 

A. I lived with her at Alexandra Court from— 
well, it was during the war. It was either 717 or 718, 
I think, that I moved there, until ’20 or ’21. I 
moved away from Aunt Lucy soon after Paul died. 

Q. I see. 

A. Of course, she had to have a companion. And 
then I had lived with her before that, at the Hobart- 
Curtis, Virginia Hill. 

Q. And can you tell us about, when it was that 
you lived with her before that? 

A. It was 1913, I am very sure,—it might have 
been 1912; I think it was 1913—until I moved to 
the Court. 

Q. Did you move together, you and Mrs. Deady? 

A. Yes. 

Q. So you lived, then, with her from 713 

A. (interrupting) I had been living with her 
before. 

Q. So you lived with her from about 1913 un- 
til—— 

A. (Interrupting) Until we moved to the 
Court, which was in [264] 1917 or ’18, I am not 
quite sure which. 

Q. And at Alexandra Court did you live with 
her? A. Yes. 
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Q. So then was that continuous—you lived with 
her from about 1913 until about 1920 or ’212 

A. Yes. 

Q. During the time that you lived with her was 
Miss Murch also living with her? 

A. No, she wasn’t hving with her at that time. 
She had lived with her before. 

Q. Now, during any of this period of time when 
you were living with her did she ever discuss with 
you what she wished to have done with her property 
after her death? A. I remember 

Mr. Maguire: (Interrupting) Pardon me—just, 
a moment—May we interpose the same objection to 
this line of testimony that we did to that of the 
preceding witness, to any declarations or statements 
by Lucy A. H. Deady with regard to her property, 
disposition of her will or any provision ? 

The Court: Yes, any declaration of testamentary 
purpose. 

A. I didn’t understand that. 

Mr. Jaureguy: Q. Well, you mean you didn’t 
understand the question, or what? 

A. Was there anything for me to answer? 

Q. Yes. [265] 

A. I didn’t hear what he said. 

Q@. You may answer the question,—that is the 
result of it. 

A. Qh, the question that you asked me? 

Q. Yes. 
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A. Yes, she did, definitely, at one time. Of 
course, I heard her insinuate the same thing many 
times, but one time definitely, after Matthew had 
been there, he left 

Q. (Interrupting) I wonder, before you tell 
us, if you could tell us when that would be? 

A. This was at, the Alexandra Court. 

Q. If you could fix the time, about the time? 

A. Oh, I don’t know what time, but it was some- 
time between 1917 and 1920. 

Q. Yes. All right, you may proceed and tell us. 

A. And after Hanover had gone she said, ‘‘ Well, 
that is where I certainly want my money to go, to 
those two boys’’, and that is the only time I ever 


remember of her saying definitely anything like 
that. 

Mr. Jaureguy: Now, I wonder if I could have the 
first part of the answer. I think there was a little 
inconsistency there. I am not sure of it. 

The Court: Yes; she said Hanover at one time 
and Matthew another. 

Mr. Jaureguy: Yes, that is it. Now, was that after 
Hanover had been there, or after Matthew had been 
there? [266] 

A. Matthew. 

Q@. Did she ever talk about this property where 
formerly was her home? 

A. Yes, she often talked of it. 

Q. Is that the property down at 
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A, (Interrupting) That is the property that 
she owned at the time of her death. 

Q. Down at Broadway and Alder Street? 

A. Yes. 

Q. And what did she say about that? 

A. Well, I don’t know. It had been so long since 
she had lived there that, she just talked of it as 
property that she expected to make her—that she 
expected to have to leave to her children. 

Q. Well, did she say anything about where she 
wanted that property ultimately to go? 

A. Yes; that is really the only property she had, 
I think. 

Q. And what did she say about it? 

A. That that is the property she wanted to go 
to her grandsons eventually. 

Q. Now, was that said once or on more than one 
occasion ? 

A. That is the only time that I ever heard her 
say it definitely, although she insinuated it all the 
time. 

Q. Well, I wonder if it would be possible for 
you to give us the statements she made that vou say 
insinuated, or could you [267] do that? 

A. Oh, I couldn’t recall anything else. 

Q. Now, did you know Henderson Deady ? 

A. What was it? 

Q. Did you know Henderson Deady ? 

A. Yes, I did know him. We grew up together. 
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Q. And during this time that you were living 
with your aunt where was Henderson? 

A. Well, of course, Henderson wasn’t living in 
Portland that time. He moved away from Portland 
when he was a very young boy. 

Q. And was he living here any of that—I mean 
after he moved away when he was a young boy, did 
he ever move back to live here? 

A. He never visited here while I was with Mrs. 
Deady, no, as far as I remember now. 

Q. So that during the time you were with Mrs. 
Deady you don’t recall ever having seen Hender- 
son, 1s that—— 

A. (Interrupting) No, he didn’t come out very 
often; very seldom. 

Q. Iam sure I 

Mr. Maguire: I move that that be stricken as un- 
responsive, the question of whether she saw him. 

The Court: I think it is all right. You ean de- 
velop that by cross-examination, if you wish. 

Mr. Jaureguy: Q. Prior to 1913 had you ever 
lived with Mrs. Deady? [268] 

A. I had never lived with her, except as she had 
lived at our house once for a few years, soon after 
Judge Deady died. 

Q. Was that immediately after Judge . Deady 
died, or was that some other time? I didn’t quite get 
when she lived with you the first time. 

A. It was after Judge Deady died. I don’t know 
how much after. It was before 1920, I know—no, it 
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wasn’t, either, it was after 19—I am confused. I 
don’t know. 

QM. Yes. 

A. | can’t remember whether it was before my 
father died or not. 

Mr. Jaureguy: I see. You may take the witness. 


Cross-Examination 
By My. Maguire: 

Q. I understood you to say, Miss Cathn, that 
Dr. Henderson Brooke Deady had moved away 
from Portland when he was a very young man? 

A. Yes, he went when he was just in his boy- 
hood, really. He went to a preparatory school in the 
East. 

@. And from 1913 until 1922 did I understand 
you to say he never came back to Portland? 

A. As I remember it, he did not, although he 
may have. I wouldn’t be sure of it. He was—let me 
see—no, I don’t remember his ever being out here 
during that period, but, as I say, I am not positive 
about it. 

Q. Do I understand you to testify that he did 
not see his mother [269] any time from 1913 until 
the time of her death? 

A. No, he was out here after I left Mrs. Deady. 
No, let me see—just before I went to Mrs. Deady’s, 
I guess. 

@. Well, you went there in 1913. 

A. I went there in 1913, and I think it must 
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have been about 1909 or 1910 that he was out, but I 
can’t give the dates exactly. I just remember where 
I was living at that time. 

Q. Well, let me ask you this question: Am I 
correct in understanding vou to say that you don’t 
know that he ever saw his mother from 1913 until 
1922? 

A. Not, to my knowledge, but [—no, I ean’t 
swear to that, because I may be mistaken on it. 

Mr. Maguire: I see. That is all, thank you. 

Mr. Jaureguy: I think that is all. 

A. Is that all? 

Mr. Jaureguy: Yes, that is all, thank you. 

(Witness excused. ) 


Mr. Jaureguy: Call Mrs. Ariel Deady. [270] 


ARIEL DEADY 


was thereupon produced as a witness in behalf of 
the defendants herein and was exammed and testi- 
fied as follows: 

The Clerk: Please state your name? 

A. Ariel Deady. 

The Clerk: Spell the first name. 

A. (Spelling) A-r-i-e-l. 

(‘The witness was then duly sworn.) 
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Direct Examination 


By Mr. Jaureguy: 


Your name is Mrs. Ariel Deady? 
Yes. 
And you live in Portland ? A. Yes. 


And you have lived here about how long? 
Well, I have lived here since 1900. 

And your husband’s name is what? 
Hanover Deady. 

That is one of the defendants in this case? 
Yes. 

And you and Hanover have been married 
how long? 

A. We were married in June, 1925, the first day. 

Q. Now, how long had you known him before 
that? 

A. Well, I met Hanover the first year I went to 
high school, [271] and I think it was in 1910, ’09 
or 710. 

Q. And were you acquainted with his grand- 
mother, Lucy A. H. Deady? A. Yes, I was. 

Q. And when did you first become acquainted 
with her ? 

A. Well, I couldn’t say exactly, but think pos- 
sibly I had known him about two years the first 
time he took me to see her. 

Q. And when was that? 

A. Well, I would say that it was in 712 or 718. 

Q. In 712 or 718 you first met—— 
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A. (Interrupting) Yes. The reason I can say 
that, it was at that time that I went away from 
home to teach school, in September of 19138, and I 
had been to see her before that, because I corre- 
sponded with her while I was teaching school in 
Eastern Oregon. 

Q. Were you teaching school in 1913? 

A. Istarted teaching school in 1913, right out, of 
high school, when I graduated from high school. 

Q. Then I wish you would tell us about your 
acquaintance with Mrs. Deady, his grandmother, 
about how well you became acquainted with her. 

A. Well, she was living at the Hobart-Cuntis, I 
believe it was called, when I first met her, and Han- 
over took me the first time one evening to see her, 
and I was rather young and I was very nervous, 
because she seemed like a very fine old lady and 
[272] I was afraid I might not appear just as nice 
as she might think I should, but she inade me feel 
so at home immediately and was so sweet to me that 
I became very much attached to her on my first 
acquaintance. But I don’t remember of seeing her 
but, more than once or twice before I went away to 
Eastern Oregon to teach school, but every year 
when I would come back in the summer or at Christ- 
mas time I would go to see Mrs. Deady, and often 
I would be invited to have a bite to eat with her on 
Wednesdays and Sundays, and on Christmas one 
time she invited Hanover and I. She loved to hear 
about, the outside world, and she kept herself very 


398 Matthew Edward Deady et al. 


(Testimony of’ Ariel Deady.) 

modern and had very modern ideas, and it was very 
interesting to talk to a lady of her years that kept 
up with everything, and I was very, very fond 
of her. 

Q. Now, you were married the first of June, 
1925. I wonder if you could tell us about how long 
you were engaged prior to that time? 

A. Well, we talked about, getting married from 
the time we were in high school together, but, you 
know how it is, you are off and on. Hanover was in 
the navy for a few years, and I was away teaching 
school a few years myself; when he was home I 
wouldn’t be home, because I took extension work in 
California; so our romance was rather sketehy 
those two years; but after he came back from the 
Navy in 1919 and I came baek from Eastern Oregon 
where I was teaching we decided fully then that we 
would be married. [273] 

Q. Did you ever discuss that matter with Mrs. 
Deady ? 

A. Well, I didn’t know that Hanover had told 
her that we were to be married, because I was work- 
ing at the time and I wasn’t ready just then to be 
married, nor was he, but one time when I was up 
there with him visiting her she asked me if—she 
asked Hanover to run out and buy some ice cream, 
and Miss Brown, who usually was there with her, 
was in the other part of the house, and the minute 
that Hanover left she ealled me to her, and she had 
a very cute little way of, when she wanted to get 
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you down, putting her hand on you; she said, 
“Ariel,’’ she said, ‘‘Hanover tells me that you are 
thinking of being married, but,’* she said, “‘I am 
very eager that Hanover finish his law course that 
he started before he went in the Navy.”’ She said, 
“Vou aren’t thinking of being married right 
away?” and I said, ‘Oh, no’’, that my mother was 
alone, and my sister and I, and that we just had 
planned to be married. Then she said, ‘* Well, I do 
hope that you will encourage him to finish his law 
course.’’ She said, ‘‘It means a great deal to me. I 
am very fond of my two grandsons, and [ was so 
pleased when he started to study law that I hope 
you will i" 

Mr. Maguire: Just a minute, Mis. Deady, please. 
We object, to the matter of any conversations had, 
on the same grounds and for the same reasons as 


the other witnesses on the same line of testimony. 

The Court: Ruling is reserved, and the same di- 
rection. [274] 

Mr. Jaureguy: Q. You may proceed, then. 

A. So TI told her, I assured her, that I wasn't 
thinking of being married and that I would en- 
courage him to go to law school, that I was just as 
anxious as she was to have him succeed and make 
something of himself; and she told me then that 
some day—that they owned this piece of property 
that had been her old home and that she hoped that 
some day it would be more valuable than it, was, 
and that the boys eventually would be the owners 
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of that property, but she said it wasn’t good for . 
boys, if they were too young, to have too much 
money, but she did think that, as long as it might 
be valuable some day and that they would be the 
owners of it that they should know how to take care 
of it and she thought maybe Hanover’s law course 
would help him. And she also spoke to me of some 
other matters, of my own family. Hanover had 
taken a book of my father’s family tree up to her 
to assure her that I was the mght kind of a person, 
and she spoke to me at length of the book and 
seemed very pleased about it. And she also told me, 
‘You know, Ariel, if you are gomg to marry a 
young, struggling lawyer it isn’t going to be very 
easy.’’ She said, ‘‘I married Judge Deady and,”’ 
she said, ‘‘I thmk a wife has a great influence on a 
man and on his business.’’ She said, ‘‘I went down 
to Medford with him and helped him to some of the 
great things he did.’’ And she also told me, ‘* You 
know, a judge doesn’t make much money.’’ She 
said, ‘‘ All that comes to him in his life is the honor 
that he gets from sitting [275] on the bench and the 
good that he does.’’ And she told me that she didn’t, 
have anvthing, not very much, to leave as a monu- 
ment to Judge Deady, but she did hope that the 
boys would never sell the property or divide it up 
in any way. 

Q. Why not?—Pardon me—Did she say why 
not? 

A. Well, she told me that she thought that as 
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long as it stood there and was in the family that 
it would be a monument to Judge Deady. 

Q. Now, did Hanover then resume his law 
course ? 

A. Yes, he did. That was the only time that she 
really ever came out and spoke of the property to 
me, but, often when I was up there she would pat 
Hanover and myself on the back when we were 
going out and saying that the early years might 
not be easy but that later on she thought things 
would be very easy for us. 

Q. Now, do you remember when Mrs. Deady 
died? A. Yes; she died in 1923. 

Q. You recall the incident? A. Yes, I do. 

Q. Now, did you ever know Henderson Deady ? 

A. “ies, dadid, 

Q. And, first, I will inquire whether you recall 
of him coming out here before Mrs. Deady’s death? 

A. Yes, he was here several weeks before Mrs. 
Deady died. 

Q. Now, after Mrs. Deady’s death did you ever 
have any conver- [276] sation—or did you ever see 
Henderson Deady ? 

A. Oh, yes, Henderson was very friendly with 
us. I wasn’t married to Hanover at that time, but I 
was working at the Johnson Piano Company, on 
Sixth Street, and Henderson would often drop in 
there and I would play some musie¢ for him and talk 
with him, and one time he came in and asked me to 
go to lunch with him, which I did. He knew Han- 


402 Matthew Edward Deady ct al. 


(Testimony of Ariel Deady.) 
over and I were to be married, but it was before 
we were married. 

Q. And this was after Mrs. Deady’s death? 

A. Yes. 

Q. Did you have any conversation with him at 
that time about the property that Mrs. Deady left? 

Mr. Maguire: Object to that on the same grounds 
and for the same reasons; further, that statements 
of Hendeison Brooke Deady, either before or after 
his mother’s death, would not be competent, to 
prove any issue in this ease, to establish, one way 
or the other, the testamentary intent and construec- 
tion of the will or to diminish or depreeate any es- 
tate or interest which he had in the property under 
the will. 

The Court: Received in the record, under the 
same conditions; ruling reserved. 

Mr. Jaureguy: Q. Now you may proceed, Mrs. 
Deady. 

A. Well, what was the question? 

Q. I asked you whether he had any conversa- 
tions with you with respect to the property that 
Mrs. Deady had left, but I will ask [277] you, also, 
whether he had any conversations with you with re- 
spect to the income, either or both of those subjects? 

A. Well, as I remember it, this one particular 
day when I went 

Mr. Maguire: (Interrupting) It, may be under- 
stood that our objection goes to this line of ques- 
tioning, income as well as property? 
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The Court: Yes. 

A. This one particular day when he took me to 
lunch we went to the Hazelwood, and he took me 
past the property on Broadway and Alder that is 
in question in this suit and he stopped and looked 
at it and talked about it, said that the property 
would be more valuable as years went on, and he 
talked around about different things, about, the in- 
come would be more because the property would be 
more valuable, and he—I can’t say just exactly 
what his words were, but he gave me to understand 
that Hanover and Matthew owned the property, 
unless he had children, and that, he was married 
and his wife wouldn’t give him a divorce and that 
he never expected to have children. Laughinely, he 
said that ‘‘possibly some day’’, but that he hoped 
that wouldn’t be for a long time, and he didn’t ex- 
pect that 1t would, and he laughed and. sort, of 
joked. 

Mr. Maguire: I didn’t get that last. Will you 
read it, Mr. Reporter. 

(The latter part of the foregoing answer was then 
read.) [278] 

Q. Can you tell us about when that conversa- 
tion took place? 

A. Well, it was—I think this was sometime 
during—in faet, I know it was after his mother’s 
death, when he was out here, before he went East. 
Now, I couldn’t say when it was when he went Kast. 
After we were married. He was at our wedding, and 
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he went East after we were married, but it was 
before I quit working at Mr. Johnson’s, and I quit 
working a month before we were married, so it was 
sometime between his mother’s death—I saw him 
quite frequently. In fact, at one time he had a picnic 
supper for us up on the property that Grandmother 
Deady did leave to him, that belonged to the family, 
up on Willamette Heights, or Macleay Park, some- 
where up in there. 

Q. You say that was more than a month before 
you were married ? 

A. Yes, I know it was. It was while I was work- 
ing at Johnson Piano Company. 

Q. Can you identify the time a little more 
definitely ? 

A. No, I couldn’t, but I know it was in there 
between those times sometime. 

Q. Now, did he ever talk to you about the in- 
come that he was getting? 

A. No, I don’t believe he ever did. 

Q. You have related this time that he took you 
up by the building. Was that by the building, or 
through the building ? 

A. No; he came to the Johnson Piano Company 
and he took me to the Hazelwood for lunch, and we 
walked past there and he stopped [279] and talked. 
The family always seemed to be proud of the fact 
that that was the old home. Hanover—I had heard 
him talk about it. 
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Q. Was that the only occasion, or did he ever 
talk to you any other time about it? 

A. Well, he was at our house frequently and I 
often heard different things, heard them talk about 
the property, but I wouldn’t want to say just any- 
thing definite he said, because that stood out in my 
mind because I thought he was taking me to lunch— 
he asked me lots of questions about other things, 
and I thought he was sizing me up, and I think he 
was, because I heard afterwards 

Q. (Interrupting) Well, I don’t care what you 
heard afterwards. You may take the witness. 

Mr. Maguire: No cross-examination. 

(Witness excused.) 

Mr. Jaureguy: Mrs. Hansen. [280] 


HELEN HANSEN 


was thereupon produced as a witness in behalf of 
the defendants herein and was examimed and testi- 
fied as follows: 

The Clerk: State your name, please. 

A. Mrs. Helen Hansen. 

The Clerk: Spell the last name, please. 

A. (Spelling) H-a-n-s-e-n. 

(The witness was then duly sworn. ) 


Direct Examination. 
Q. Mys. Hansen, do you live in Portland? 
pwee Ves, Ido. 
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Q. And how long have you lived here, Mrs. 
Hansen ? A. About thirty-two years. 

@. And are you acquainted with Mr. Matthew 
Deady, one of the defendants? A. Yes. 

Q. And have you ever been married to him? 

A. Yes, I was married to him at one time. 

Q@. And when was that? A. In 1917. 

Q. <And how long did that marriage continue ? 

x Untilwuly, 1919. 

Q. Now, were you acquainted with his grand- 
mother, Mrs. Lucy A. H. Deady? A. Yes. [281] 

Q. And could you give us some idea as to how 
well you were acquainted with her, how often you 
saw her? 

A. Well, I met Mrs. Deady before I was mar- 
ried to Matthew, and then I visited with her during 
the time I was—at different, intervals during the 
time I was married to him. 

Q. Now, during any of these times that you 
visited with her did she ever discuss with you or 
make any statement to you as to how she desired to 
have her property go? 

Mr. Maguire: We object to that on the same 
ground and for the same reasons as the other wit- 
nesses. 

The Court: Received in the record, under the 
same conditions; ruling reserved. 

A. Well, Mis. Deady talked to me, of course, 
about the property and told me—of course, I was 
very young then, and Matthew was, and he didn’t 
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have very much, but she always told me that some 
day he and his brother would own that property at 
Broadway and Alder. And she has taken me—she 
used to take me downtown, and we would always go 
by there and she would always talk to me about it. 

Mr. Jaureguy: What would be the particular oc- 
casions that would give rise to that type of con- 
versation ? 

A. Well, when I would visit her she would show 
me pictures of the old home that stood on that 
corner, that was Judge Deady’s home, and tell me 
of their earlier life, and that she always—she 
seemed to like to talk about it, and when we went 
downtown to- [282] gether she would generally take 
me to eat in The Cat’n’ Fiddle, and we would go 
by the place and she would say that that was going 
to belong to Matthew and Hanover at some time 
after all the rest of them was gone. 

Mr. Jaureguy: You may take the witness. 

Mr. Maguire: No cross-examination. 

Mr. Jaureguy: That is all, Mrs. Hansen; thank 


(Witness excused.) 
Mr. Jaureguy: We will call Mr. Matthew Deady. 
[283] 
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one of the defendants herein, was thereupon pro- 
duced as a witness and was examimed and testified 
as follows: 
The Clerk: State your name, please. 
A. Matthew E. Deady. 
(The witness was then duly sworn.) 


Direct, Examination 
By Mr. Jaureguy: 


Now, you are Matthew Deady? A. Yes. 
One of the defendants in this case? 

Yes. 

And could you tell us how old you are? 
Fifty-one. 

And you live in Portland? A. Ido. 


And what is your occupation ? 
I follow engineering, rodding and chaining. 
Rodding and chaining? 
Engineering work. 
And have you lived in Portland all your life? 
I have; born here. 
And what was the extent of your education? 
Sir? 
How far did you go in school? [284] 
Went through high school—or through gram- 
mar school. 

@. Did you go to high school? 

A. No, sir; I was sick, I couldn’t. 

Q. Now, your grandmother, Lucy A. H. Deady, 
do vou recall her? A Th de 
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Q. And how far back does that recollection go in 
your childhood ? 

A. Oh, quite a ways back. I was quite small. 

Q. And could you just relate to us how well you 
became acquainted with her and how often you 
visited her? Just give us a little statement along 
that line. 

A. Well, we lived out on Curtis Avenue. My 
father used to take us over to what they called the 
Hill House that they were speaking about, the 
Hobart-Curtis, they called it, the two names, and 
have us visit Grandmother, practically every other 
Sunday. It seemed our great ambition for Sunday 
to come so Father could take us over to see Grand- 
mother. 

Mr. Maguire: May I have that answer again? I 
missed some of it. 

(The last answer was then read.) 

Mr. Jaureguy: Q. When was that that you say 
you lived out on Curtis Avenue, that your father 
took you over to see your Grandmother? How old 
were you then? 

A. Qh, about twelve or thirteen; about, there. 

Q. And thereafter what happened? [285] 

A. Well, we continued living out there on the 
same address, and she moved then from the Hobart- 
Curtis to the Alexandra Court, and we used to go 
over separately, sometime I would go over by my- 
self, naturally knowing the way over there, and 
visit her all I could. 
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Q. ‘Then when were you married? 

ee Ma Tee, 

Q. 19172 A. Right. 

Q. And where did you lve then ? 

A. We lived on 19th and Lovejoy. 

Q. And how far was that from the Alexandra 
Court, where she lived ? 

A. Well, it was about—not very many blocks. 
1 would say eight or nine. 

Q. During the time you were married how often 
did you see her, if at all? 

A. I practically went up there every other night. 

Q. And then how long did that continue? 

A. Going to see her? 

Q. Yes. 

A. Just as often as I could see her. 

@. No, I mean how long? Did it continue wp to 
the time of her death, or until some other time? 

A. Oh, no; right along up to—I wouldn’t say 
right up to her death, because I was out of town 
when she died, but previous to [286] the time I went 
out of town I went to see her, at any rate, every 
other night, sometimes three or four nights in a row. 
I was right near her. I would go up to see her. At the 
time Paul was alive he would be there, and we both 
would be there at the time. 

Q. Who was that last person you said would be 
there? 

A. Paul, my unele. 
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Q. Now, during any of this time when you were 
visiting with your grandmother did your grand- 
mother ever discuss with you or make any state- 
ments to you regarding what she intended to be 
the disposition of her property? 

A. Yes, she did. 

Mr. Maguire: Just a moment. May we have the 
same objection to this, this line of testimony, and 
any declarations or conversations of the decedent, 
Lucy A. H. Deady? 

The Court: Received in the record, under the 
same conditions; ruling reserved. 

Mr. Jaureguy: Q. Proceed. 

A. Yes, she did. 

Q. Can you give us an idea about when the first 
time was? 

A. Well, at the time I was married, and she 
had talked to me with regards—not to worry about 
the way things were going with the wife and JT at 
the time. She meant by that that she saw that I 
wasn’t having things that she thought I ought to 
have, that as my age grew older, or we grew older, 
that we would have [287] things that we should 
have, because the property was going to come to 
Hanover and I and we should have things the way 
we would like to have them. 

Q. You say that was when you were married? 

A. Yes, sir. 

Q. Well, did she ever discuss it prior to that 
time ? 
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A. Not, that I know of. 

Q. Now, did your grandmother ever buy you 
any presents of any kind? 

A. Yes, she did. 

Mr. Maguire: We move to strike that, upon the 
ground that that is wholly irrelevant and imma- 
terial. 

The Court: The objection is sustained. Directed. 

Mr. Jaureguy: Q. Did your grandmother ever 
have any conversation with you in which she dis- 
eussed your Uncle Paul? 

Mr. Maguire: Objected to as being wholly ir- 
relevant and immaterial. 

The Court: Except insofar as it relates to the 
matters particularly in interest, I would think that 
just general declarations regarding Paul wouldn’t 
have any relevancy. 

Myr. Jaureguy: That is right. 

The Court: Just a preliminary question. 

Mr. Jaureguy: It really should require a Yes 
or No answer, and then I should go on. 

The Court: Yes. [288] 

A. I would like to get the question again, please. 

(The question referred to was thereupon read.) 

A. Well, I don’t know just what you mean by 
that, but, she discussed my uncle with me in several 
ways, just talking about Uncle Paul. 

Mr. Jaureguy: Q. Well, I think that answers 
the question. 
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A. Law work, and the like of that. I don’t know 
just— 

Q. (Interrupting) Did she ever diseuss with you, 
or did she ever tell you that, she had discussed with 
your Uncle Paul, how this property should go? 

Mr. Maguire: Objected to as wholly irrelevant 
and incompetent. Objected to for the same reasons. 

The Court: Leave it in the record, under the 
same conditions. 

Mr. Jaureguy: Q. ‘The answer is no? 

A. No, she didn’t discuss it. 

Q. Did you ever visit this building with your 
grandmother ? A. Yes, I have. 

Q@. And on those occasions would she discuss 
the building at all with you? 

A. Yes, she did. 

@. And was that just once, or was that on sevy- 
eral occasions ? 

A. Several times. 

Q. Could you give us some idea as to about when 
that was? 

A. Well, one time there when she took me down 
to The Cat ‘n’ Fiddle and we went in there to eat, 
after we got through and [289] came out we stopped 
alongside of the building and she said, ‘‘Matthew, 
when this building becomes—this property—”’ 

Mr. Maguire: (Interruptmg) Pardon me. T ob- 
ject to any testimony of declarations of the decedent 
to this witness in regard to the building’s disposi- 
tion, upon the same ground. 

Mr. Jaureguy: You have it already. 
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Mr. Maguire: Well, I want to be sure I have 
got it in. 

The Court: I think the record is perfectly 
clear. 

Mr. Maguire: Very well. Go ahead. 

A. ‘‘When this property becomes yours and 
Hanover’s, I don’t want you in any way to get it 
into debt or sell it. | want you to leave this corner 
as it is as a monument for vour grandfather. This 
was our home, and I always want you two boys 
to look after it, and keep it as such.”’ 

Mr. Jaureguy: Now, you gave one instance when 
you went down to The Cat ‘n’ Fiddle. 

AL. Yes 

Q. Well, could you give us some idea of when 
that was? A. What time? 

Q. Not what time of day, but what year? 

A, “No, Tecouldn’t. 

Q. Would you say that was before or after you 

were married ? 

A. That was after I was married. 

Q. Could you say how long after? 

A. Well, I should say—Well, I would say a 
year. I was [290] only married two. 

Q. That was during the time you were married? 

Ave VeSuecin, 

Q. And was that only one occasion that she 
talked about the building? 

A. Oh, she seemed to be very fond to bring up 
the family property to us. When we were up at the 
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house and would show me the pictures of the build- 
ing, and that she seemed to be very proud to think 
that some day Hanover and I would become owners 
of the property. 

Q. Now, you say that for some little time prior 
to your grandmother’s death you were out of town? 

A. Yes, sir. 

Q. About how long was that, would you say, 
before her death? 

A. Before her death? Well, about—about six or 
seven months. 

Q. Now, after her death what, was the situation 
with respect to your residence? 

A. Well, I came back to the funeral, then I 
went back out of town again after the funeral. 
I was working with the Telephone Company at that 
time, in Eastern Oregon. I didn’t know that she 
was sick until I read it in the paper. 

Q. Now, did you sign some stipulations that I 
will show you here? First, handing you Exhibits 
i and J. 
if you ean recall? 

A. One of them I was in Eastern Oregon, and 
the other I was [291] down at Seaside. 

Q. Now, did you have anv conversations with 
anvbody before vou signed them? 

A. I just had a letter with each one of them 


where were you when you signed those, 


from my brother saying it was all vight to sign 
them, because I— 
Mr. Maguire: (Interrupting) Just a moment. 
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Mr. Jaureguy: That part, yes. 

Myr. Maguire: We have an objection to the com- 
munication in the letter from his brother as in- 
competent. 

Mr. Jaureguy: Q. What I am getting at is 
this, in signing those did you form an independent 
judgment, or did you just rely on what Hanover 
told you? 

A. I relied on what Hanover told me. His name 
was on them, and the executors’ and other names, 
and I went ahead and signed them. 

Q. Now, I wish you would tell us whether that 
was true with respect to other things in connection 
with this title? 

A. Absolutely. I was out of town, and when I 
left I told Hanover when anything came up in 
connection with the property I would leave it up 
to him and whatever he said or did was all right 
with me and I would follow his instructions. 

Q. Now, handing you two more, K and E. 

A. I don’t see my name on here, and name on 
these—pardon— 

The Court: (Interrupting) The witness says he 
doesn’t find his name on these. [292] 

A. Updidysir. 

The Court: Oh. 

A. I was looking at the bottom one, and it was 
in the second one. 

Mr. Jaureguy: Q. Can you tell us about sign- 
ing those two? 
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(Testimony of Matthew I. Deady.) 

A. I signed this one out of town, I don’t know 
just where (indicating) and this one I signed in 
Mr. Simon’s office CGaindicating). 

Mr. Jaureguy: The first document that the wit- 
ness referred to I think it is proper to state, if you 
have no objections, is KE. The second one you refer 
to is K, I think. 

Mr. Maguire: Now, FE was signed out of town? 

A. Sir? 

Mr. Jaureguy: I am talking about the com- 
promise—no, the other one. 

A. This one I signed out of town (indicating). 

Q. Well, you had better give them back to me _ 
and I will take them one at a time. 

A. This one I signed also (indicating). 

The Court: This is Exhibit K. 

A. That is the one I signed in Mr. Dolph’s— 
or Mr. Simon’s office, and this one here I signed out 
of town (indicating). 

The Conrt: And Exhibit E is the one that I 
am now handing you. 

A. I signed this one out of town. [293] 

Mr. Jaureguy: @. What, is the date of that 
document you have now in your hand, E? 

A. ‘Twenty-eighth day of October, 1925. 

Q. Were you out of town at that time? 

A. Yes, I was. 

Q. Well, just to refresh your memory, didn’t 
you acknowledge that before Lester Humphreys 
as Notary Public? 
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A. (The witness shook his head in a negative 
manner. ) 

Q. What is that? A. I don’t remember. 

Q. Now, were you ever in Joseph Simon’s office 
with your brother Hanover where you had any con- 
versation with Henderson Deady? I am referring 
to after you signed the Exhibit E in October, 1925. 

A. Yes, I was up there with my brother. He 
had asked us to come up there to Simon’s office. 

Q. Were anybody else there with you at the 
time? A. Henderson was there. 

Q. Yes. A. And— 

Q. (Interrupting) Just you three? 

A. Just us three. 

Q. Just tell what took place. 

A. Henderson wanted us to sign a stipulation 
to get, money and we wouldn’t do it, and he got 
very angry about it; in [294] fact, what you might 
say, he went right up in the air about it and made 
such a noise that the lawyer in the next office came 
out and tried to quiet him down and— 

Q. (Interrupting) Who was that lawyer, do 
you know? 

A. Mr. Humphreys. 

Q. Well, did he give any reason why he wanted 
you to sign something to give him money? 

A. Yes, he said he was going back to marry this 
woman, that he had been out here to establish a 
residence to get a divorce from the other party, 
and he wanted us to sign a stipulation to leave her 
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a certain sum of money in case he didn’t get back 
there alive, that he was a sick man and he was kind 
of leary of himself about making it back there, and 
he wanted to see that she was taken care of if he 
should happen to die before he got there; but we 
refused it on the grounds that we didn’t know her 
or didn’t know who she was, and never seen her. 

Mr. Jaureguy: You may take the witness. 


Cross-Examination 

By Mr. Maguire: Q. Now, as I understand it, 
Mr. Deady from the time you became a young man 
up until the time of your grandmother’s death you 
used to go over to see her three or four—several 
times a week, sometimes three or four mghts m a 
row ? 

A. When I was a young man—a little fellow, 
once a week, when Father took us over. As I got 
older and knew my way over town [295] I used to 
20 over and see her quite often, but, after 1 was 
married I used to go up and see her practically 
every other night, when I lived within eight or 
nine blocks to her home. 

Q. Well, when was it, you say, after vour father 
ceased taking you boys over there on Sundays, about 
what age was it when you started to go over there 
of your own volition ? 

I don’t know, sir. I wouldn’t know. 
Approximately ? 

Well, I wouldn’t know. I couldn’t say. 
Well, can you tell us about the time that 
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your father ceased taking you boys over there on 
Sundays ? 

A. No, I couldn’t. 

Q. About when was it that your father passed 
away ? A. 19138, March. 

Q. 1913; and you were then, of course, in man- 
hood, were you not? 

A. In the neighborhood of about twenty-seven, 
yes. 

Q. About how many times a week would you 
say that you went over to see your grandmother 
from the time that you were, oh, fifteen, up to the 
time you were married? 

A. Well, I don’t think that we ever missed more 
than two Sundays m a month, and if we didn’t go 
over there Grandmother used to come out and see 
us. Father would meet her at the train and we 
would be there with her, because we had a train 
running out there in those days. There were no 
street cars or anything. It was the St. Johns dis- 
trict. You all remember that district, [296] the 
train—and we used to go down and meet her, and if 
she didn’t come out, on Sunday Father always took 
us over there to see her. 

Q. Well, were there any trains running out to 
St. Johns as late as 1913? 

A. In 718? No, not then. I am talking about 
before Father died, that she used to go out— 

Q. (Interrupting) Was there any train running 
out there as late as 1905? 
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A. Yes, there was. 

Q. Steam train, or what kind of train was it? 

A. Steam train. I think that was the time the 
steam train was running, in 1905. Quite sure. It 
changed to the electric at one time, but I can’t 
remember the date, just when that was changed to 
electric, but I think it was 1905 that the train was 
still running. 

Q. Well, when was it that you first commenced 
to go over alone to see your grandmother ? 

A. I don’t remember. 

@. Was it as young as when you were fifteen 
years of age? A. Fifteen? 

Q. Fifteen. A. Yes. Yes, sir. 

Q. Well, would it be safe to say from the time 
you were fifteen years of age on that you went over 
to see your grandmother several [297] times a week ? 

A. Oh, yes, sir. 

@. She was then living mn an apartment hotel, 
was she not? 

A. I can’t remember whether she was living at 
the Hill or not. 

Q. Well, she was living in an apartment hotel? 

A. Yes, sir. 

@. Whether it was the Hill, the Virginia-Hill 
or whether it was the Hobart-Curtis, or which one 
it was? A. Yes. 

@. And, as I understand it, it used to be the 
ambition of you boys when your father was taking 
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you over there, was the Sunday visit; that was your 
great ambition ? 

A. Yes, sir. 

Q. That started from the time you were about 
how old? 

A. Well, I don’t know. 

Q. Haven’t you any idea at all? 

iA. No, sir. 

@. Your memory isn’t very good about that? 

A. No, sir. I was too small. [ remember going 
to see Grandmother, but how old I was I don’t 
know. I remember Father taking us over there. 

Q. Well, if you were old enough to remember 
that these weekly visits were your childhood ambi- 
tion, couldn’t you give us some idea how old you 
were at that time when you formed that ambition? 

A. Oh—no, I couldn’t. [298] 

@. You remember the ambition, but not your 
age? A. Yes, sir. 

Q. Now, when was it that your grandmother 
first commenced to state to you about her hopes 
that some day you and Hanover would be the 
owners of the property at First and Alder—I mean 
Broadway and Alder, not First and Alder; Broad- 
way and Alder? 

A. How old was I? 

Q. Yes. A. I don’t remember. 

@. Well, had you been married at that time? 

A. The first time she spoke to me, I wasn’t 
married. 
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I beg your pardon? 
1923, Paul died, Mareh of 1923. 
Did he die prior to the time you and your 
first wife were divorced, or after? [299] 
A. He died—let me see—I was divorced when 
he died? 
Q. When were you divorced? A. 1919. 
Q. In 1919? A. Right. 
Q. So then he didn’t live until 1923, did he? 
A. He did. He died in 1923—I don’t remember 
now. 1923 was when he died. 
Q. Well, while your Uncle Paul was alive did 
your grandmother ever make any statement that 


Q. How many years before you were married? 
A. Oh, I should say several years before. 

Q. About what do you mean by ‘‘several’’? 
A. Well, I would put it five or six years before. 
Q. Five or six years? A. Yes, sir. 

Q. When were you married? me In 1917. 
Q. When did your Uncle Paul die? 

ave In 1922: 

Q. 

A. 

Q. 


she wanted you and Hanover to have the property ? 

A. Yes, she made the statement, one time when 
I was up there, that, the property was—would be 
ours, that is, Hanover and I, when we were older 
and when the others had passed away, that she 
wanted us to be sure and look after it and take 
care of it. 

Mr. Maguire: That is all, thank von. 

Mr. Jaureguy: That is all. 

(Witness excused.) 
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The Court: ‘Take a recess, gentlemen. 

(A short, reeess was thereupon had, after which 
proceedings were resumed as follows:) 

Mr. Jaureguy: The defendants now offer in 
evidenee Defendants’ Pre-Trial Exhibit F, which 
is the order of the Circuit Court of Multnomah 
County, Probate Department, fixing the inheritanee 
taxes in the Estate of Lucey A. H. Deady, deceased. 

[300] 

Mr. Maguire: May I inquire of counsel what 
it is claimed the relevaney of this is? 

Mr. Jaureguy: Yes, surely. The will of Mrs. 
Deady provided that the inheritance taxes would be 
paid out of meome from the estate, that 1s, 
were not to be paid by the beneficiaries, but by the 
estate and out, of the income, and would be paid 
prior to the division of income among her bene- 
ficiaries. Then that conneets up with the arguments 
and the evidence and the statements and the ex- 
hortations of Henderson Deady that he wanted to 
get an advance and he wanted to get his income 
right away rather than wait; that, together with the 
sinking fund—the sinking fund was taken care of 
in the pre-trial order. There is something in the 
pre-trial order giving the amount of inheritance 
tax, aecepting the amount as fixed in the order. 

Mr. Maguire: Well, what the inheritance tax 
was and when it was ordered paid, it seems to me 
that would be wholly irrelevant and immaterial 
and neither adds nothing nor takes nothing away 
from the rights of Henderson Brooke Deady nor 
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takes nothing away f1om the plaintiff, and we ob- 
ject to it on those grounds. 

The Court: Received subject to the objection 
and subject to the former ruling. 

(Certified photostatic copy of Order of Mult- 
nomah County Probate Court of April 21, 
1924, determining state inheritance tax in Lucey 
A. H. [301] Deady Estate, so offered and xe- 
ceived, having previously been marked as De- 
fendants’ Pre-Trial Exhibit F, was thereupon 
marked received subject to the objection, rul- 
ing reserved.) 


DEFENDANT’S PRE-TRIAL EXHIBIT F 


In the Cireuit Court of the State of Oregon 
For the County of Multnomah 
Probate Department. 


No. 22735. 


In the Matter of the Estate of 
MUCGY OAT EH. DEADY, 
Deceased. 


Now on this day come Henderson Brooke Deady 
and Joseph Simon, Executors of the Last Will and 
Testament of Luey A. H. Deady, deceased, and 
present their petition duly verified and filed herein, 
praying for an order fixing and determining the 
amount of inheritance tax npon the property passing 
by the death of the deceased, due the State of Ore- 
gon, and directing payment therefor. 
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And it further appearing to the Court from the 
inventory and appraisement filed herein, that the 


gross value of said estate Is the SUM Of. ccs $276,347.02 
That the claims against said estate presented and 
allowed. amit he. %o.. 4c 42,623.55 
and the costs and expenses of administration and 
of executing the will of deceased, amount to.............. 211.22 
leaving a net estate upon which said inheritance 
is to be calculated, amowntitic to... ee $224,452.25 
$10,000 Exempt 
S000 at 1 Gee $ 150.00 
29,000 at VY, Goecccecseccise 375.00 
DU 000CtE 29s. 1,000.00 
$124,452.25 at 39%............. 3,100.07 
Collateral’ Tax =.) ] 2,247.92 
Otel Lax .wee = $7,506.49 


Marye Thompson Deady, no relation, 

57 years, Portland, Oregon, 

Bequest of $75.00 per month for 

life or until beneficiary marries, Value of Bequest, $9,323.38 


Tax $500.00 at 296 oececesocnnnnn $10.00 
500.00 at 4% .occcmmneunnnne 20.00 
1,000.00 at 6% .oecccncneunom 60.00 
2000.00 at 8% nrececreneernne 160.00 
5,323.28 at 10% vecnenenmnes 532.33 
$782.33 


Mary E. Deady, no relation, 
65 vears, Portland, Oregon, 
3equest of $150.00 per month 


for life, Value of Bequest, $14,103.94 
Tax $ 500.00 at 2%... $10.00 

500,00 at 4%... 2.2 20.00 

1,000.00 atl 6... 60.00 

2,000 00Sat 392... 160.00 

6,000.00 at 10%... 2 .=— 600.00 

4,103.94 at 15%. 615.59 

$1,465.59 


Total Inheritance Tax due the State of Oregon.............. $7,506.49 
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It is Therefore Ordered and Adjudged that the 
amount of such inheritance tax be and the same 
hereby is fixed at the sum of $7506.49; that said 
sum, less the amount of rebate which may be al- 
lowed for prompt payment be forthwith paid by 
said Executor to the Treasurer of the State of 
Oregon, and be charged to the beneficiaries under 
the Will of Deceased, as herein estimated. 


Dated April 21, 1924. 


[Ilegible] 
Judge. 
127/67 


No. 87012 


State of Oregon, 
County of Multnomah—ss. 


J, A. A. Bailey, County Clerk, Ex-Officio Recorder 
of Conveyances and Ex-Officio Clerk of the Cn~- 
euit Court of the State of Oregon, for the County 
of Multnomah, which Court has exclusive jJurisdic- 
tion of all probate proceedings in said County, do 
hereby certify that the foregoing copy of Order 
in the Matter of the Estate of Lucy A. H. Deady, 
Deceased, has been compared by me with the orig- 
inal, and that it is a correct transcript therefrom, 
and of the whole of such original Order as the same 
appears of record in my office and in my custody. 


In Testimony Whereof, I have hereunto set my 
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hand and affixed the seal of said Court, this 18th 
day of July, A. D. 1940. 
(Seal) A. A. BAILEY, 
County Clerk. 
By E. L. FERGUSON, 
Deputy. 
[ Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: Defendants now offer in evi- 
dence Defendants’ Pre-Trial Exhibit L, which is 
a stipulation between the Executor and Trustee of 
the Estate of Lucey A. H. Deady and the State 
Treasurer for the settlement of the inheritance tax 
which became due after the death of Henderson 
Brooke Deady by reason of the exercise of appoint- 
ment given in the will of Lucy A. H. Deady. I will 
say that that will be followed up by the petition, 
the order, and some correspondence from The First 
National Bank and from Robert F. Maguire. 

Mr. Maguire: Well, with regard to this partic- 
war exhibit, inasmuch as it purports to be a stipu- 
lation entered into in September, 1935, after the 
death of Charlotte Howell Deady, we object to this 
stipulation or any of the recitals therein or the 
facts as contained, that it could bind neither Char- 
lotte Howell Deady nor Richard Howell, the plain- 
tiff, as wholly irrelevant and immaterial. 

The Court: Let me see it. 

Mr. Jaureguy: I might add that it can properly 
be considered, I think, only in connection with the 
further exhibits that I have referred to and which 
will presently be offered. [302] 
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The Court: I don’t see the relevancy of this, 
offhand. 

Mr. Jaureguy: I would like to suggest, if your 
Honor please, if your Honor has no objection, that 
you wait and reserve ruling at least until I offer 
these others, and then I think it will connect it up. 

The Court: Put it in the record, and ruling 
reserved. 

(Photostatic copy of Stipulation for Settle- 
ment of Inheritance Tax in Lucey A. H. Deady 
Estate, dated September — 1935, so offered and 
received, having previously been marked as 
Defendants’ Pre-Trial Exhibit L, was there- 
upon marked received subject to objection, rul- 
ing reserved. ) 


DEFENDAN'T’S PRE-TRIAL EXHIBIT LL 


In the Cireuit Cowt of the State of Oregon 
For the County of Multnomah 
Department of Probate 


No. 22735 


In the Matter of the Estate of 
LUCY A. H. DEADY, 
Deceased. 
STEPULATION FOR SEIYFLEMENT OF 
INE ERIZANCE TAX 


Comes now Rufus C. Holman, State Treasurer 
of the State of Oregon, and The First National 
Bank of Portland, Oregon, executor of the estate of 
Lucy A. H. Deady, and trustee under said decedent's 
will, and stipulate as follows for the settlement of 
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additional inheritance tax to the State of Oregon 
therein, that 

Whereas, under the eighth clause of the will of 
said decedent, Henderson Brooke Deady is given 
the power to appoint by his last will and testament, 
to his wife, if he had a wife living at the time of 
his death, two-thirds of the net income of lot one 
block 212, City of Portland, to be held and enjoyed 
by his wife for the term of her natural life, and 

Whereas, the said Henderson Brooke Deady, died 
on or about the 28th day of May, 1933, leaving a last 
will and testament duly executed wherein and 
whereby he exercised said power of appointment 
by appointing the said two-thirds income from said 
real property to his wife, Charlotte Deady, for the 
period of her natural life, and 

Whereas, at the death of Henderson Brooke 
Deady, additional inheritance tax acerued to the 
State of Oregon in the estate of Lucy A. H. Deady, 
by reason of the exercise of said power of appoint- 
ment, and 

Whereas, said Charlotte Deady died on the cighth 
day of August having enjoyed the said income for 
a period of approximately two years and three 
months, and 

Whereas, a controversy exists between the said 
executor and State Treasurer as to the proper 
method of arriving at the value of the bequest of 
said income to said Charlotte Deady and as to the 
valuation which should be placed upon such legacy 
for the purposes of inheritance tax of the State of 
Oregon, and 
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Whereas, said legacy is of such a nature that the 
liability for inheritance tax and the valuation there- 
of is doubtful and cannot with reasonable certainty 
be ascertained under the provisions of law and the 
parties hereto have agreed to a final compronise 
and settlement of all liability of said estate for i- 
heritance tax upon said legacy in consideration of 
payment to the State of Oregon of twenty-five hun- 
dred dollars ($2500.00). 

Now Therefore, for the best interest of said estate 
and the state of Oregon, the parties hereto agree: 

(1) That the said executor shall forthwith 
pay to the State Treasurer the sum of twenty- 
five hundred dollars (2500.00) which sum shall 
be received by the State ‘Treasurer in full and 
final settlement of all hability of said estate 
upon inheritance tax of Charlotte Deady and 
official receipt of the State Treasurer issued 
therefor ; 

(2) that the court may make an order fixing 
and determining inheritance on said legacy in 
accordance herewith. 


In Witness Whereof, the parties hereto have set. 
their hands this day of September, 1935. 
RUFUS C. HOLMAN 
State Treasurer 
THE FIRST NATIONAL BANK 
OF PORTLAND 
By M. A. TAYLOR 
Executor and ‘Trustee of the 
estate of Lucy A. H. Deady, 
deceased 
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The foregoing stipulation is hereby approved for 
the reasons therein set forth. 
W. VAN WINKLE 

Attorney General of Oregon 

Approved: [Illegible] 

Circuit Judge 

[Endorsed]: Filed Oct 1 1935 A. A. Bailey, Clerk 

L. H. Emerson, Deputy 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: I am offering these in the order 
in which they were marked at pre-trial, which is 
not in chronological order. Defendants’ Pre-Trial 
Exhibit M, which is Petition For Determining Con- 
tingent Inheritance Tax, being a document for a 
similar purpose as that of the last exhibit. 

Mr. Maguire: We object to this upon the same 
erounds and for the same reasons. 

The Court: Received in the record under the 
same conditions. 

(Photostatic copy of Petition For Determin- 
ing Contingent Inheritance Tax, In the Matter 
of the Estate of Lucy A. H. Deady, Deceased, 
so offered and received, having previously been 
[303] marked as Defendants’ Pre-Trial Exhibit 
M, was thereupon marked received subject to 
objection, ruling reserved.) 
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DEFENDANT’S PRE-TRIAL EXHIBIT M 


In the Circuit Court of the State of Oregon 
for the County of Multnomah 
Department of Probate. 


No. 22735 


In the Matter of the Estate of LUCY A. H. 
DEADY, Deceased. 


PETITION 
For Determining Contingent Inheritance Tax. 


Comes now The First National Bank of Portland 
(Oregon), Executor of the Estate of Lucy A. H. 
Deady, deceased, and respectfully shows to the 
Court: 

That on or about the 25th day of November, 1924, 
this Court made and entered an order in the matter 
of the Estate of Lucy A. H. Deady, deceased, 
wherein the Court found and determined as far as 
was then ascertainable the value of the respective 
distributive shares of said estate under the Will of 
said decedent, together with the amount of inherit- 
ance tax then due to the State of Oregon upon said 
legacies, which tax was thereafter duly paid to the 
State of Oregon and receipt issued therefor. At the 
time said Order of Tax Determination was made 
there existed a possibihty of additional mheritanee 
tax accruing to the State of Oregon by reason of 
the provisions of decedent’s Will heremafter men- 
tioned, which contingent tax has never been deter- 
mined heretofore. 

3v Virtue of Paragraph Eighth of the Will of 
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said decedent a power was vested in Henderson 
Brooke Deady to appoint by Will two-thirds of the 
net income of Lot 1 Block 212, City of Portland, 
unto his wife for her life, if he should have a wife 
living at the time of his death. 

Said Henderson Brooke Deady died on the 28th 
day of May, 1933, leaving a Last Will and Testa- 
ment duly executed, wherein he exercised said power 
of appointment by bequeathing the said two-thirds 
income from said real property to his wife, Char- 
lotte Deady, for the period of her natural life. By 
reason of the exercise of said power additional in- 
heritance tax accrued to the State of Oregon upon 
the life estate thus passing to Charlotte Deady. 

That pending the adjustment of said inheritance 
tax said Charlotte Deady died in August, 1935, hav- 
ing enjoyed the income from said property for a 
period of only two years and three months. The 
death of Charlotte Deady has rendered it uncertain 
what basis should be adopted for valuation of the 
interest which she received in the income of said 
property, and consequently, the amount of inherit- 
ance tax which should be assessed thereon. A contro- 
versy having arisen between the State Treasurer 
and the First National Bank, as Executor of said 
listate, as to the valuation of said inheritance and 
the amount of tax, said Executor and the State 
Treasurer have, with the approval of the Attorney 
General and this Court, entered into a Stipulation 
for the compromise and final settlement of the said 
tax upon the payment to the State of Oregon of the 
sum of $2500.00, which Stipulation is on file herein. 
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Wherefore, Petitioner prays that an Order of 
this Court be made based upon said Stipulation, 
fixing and determining the amount of inheritance 
tax to be paid, the State of Oregon upon the dis- 
tributive share of Charlotte Deady in the sum agreed 
upon, to-wit: $2500.00. 

THE FIRST NATIONAL BANK OF 
PORTLAND (Oregon), 
Executor, 
By M. A. TAYLOR, 
Assistant Trust Officer. 
SIMON, GEARIN, HUMPH- 
REYS & FREED, 
Attorneys for Petitioner. 


State of Oregon, 
County of Multnomah—ss. 
I, M. A. Taylor, being first duly sworn, say that 
I am Assistant Trust Officer of The First National 
Bank of Portland (Oregon), Petitioner above 
named, and that the statements contained in the 
foregoing Petition are true, as I verily believe. 
MA; TAYLOR: 
Subseribed and sworn to before me this Ist day 
of October, 1935. 
(Seal) R. A. WELCH, 
Notary Pubhe for Oregon. 
My commission expires Sept. 5, 1936. 


[Endorsed]: Filed Oct. 1, 1935. A. A. Bailey, 
Clerk; L. H. Emerson, Deputy. 


[indorsed]: Filed Feb. 21, 1942. 


436 Matthew Edward Deady et al. 


Mr. Jaureguy: And Defendants’ Pre-Trial Ex- 
Iibit N, which is the order fixing inheritance tax, 
dated October 1st, 1935. 

Mr. Maguire: Object to that on the same grounds 
and for the same reasons. 

The Court: Same ruling. 

(Photostatic copy of Order Fixing Inher- 
itance Tax, In the Matter of the Estate of Lucy 
A. H. Deady, Deceased, so offered and received, 
having previously been marked as Defendants’ 
Pre-Trial Exhibit N, was thereupon marked 
received subject to objection, ruling reserved.) 


DEFENDANT’S PRE-TRIAL EXHIBIT N 


In the Cirewuit Court of the State of Oregon for the 
County of Multnomah, Probate Department. 


No, 22735 


In the Matter of the Estate of 
LUCY A. H. DEADY, Deceased. 


ORDER 
Fixing Inheritance Tax 

This day came The First National Bank of Port- 
land (Oregon), Executor of the Estate of Lucy A. 
H. Deady, deceased, and petitioned the Court for 
an Order determining the amount of inheritance 
tax to be paid the State of Oregon on the distri- 
butive share of Charlotte Deady under the Will of 

Lucy A. H. Deady, deceased ; 
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And it appearing to the Court that The First 
National Bank of Portland, (Oregon), as Executor 
and ‘Trustee of said Estate, and Rufus C. Holman, 
State Treasurer of the State of Oregon, have with 
the approval of this Court and the Attorney General 
duly made and filed their written Stipulation for 
compromise and settlement of said inheritance tax, 
and that an Order determining said tax should be 
entered in accordance with said Stipulation ; 

Now, Therefore, It Is Hereby Ordered and De- 
ereed that said Stipulation for compromise of said 
tax be and the same hereby is approved; that in- 
heritance tax due to the State of Oregon in the 
Estate of Lucy A. H. Deady, deceased, upon the 
distributive share received by Charlotte Deady from 
said estate be and the same hereby is fixed and de- 
termined in the sum of $2500.00. That said Execu- 
tor forthwith pay said tax to the State of Oregon, 
which payment shall be in full and final settlement 
of any and all inheritance taxes due to the State of 
Oregon in the matter of said Estate. 

Dated this Ist day of October, 1935. 

[Ilegible] 
Cireuit Judge. 

[ Kndorsed]: Filed Feb. 21, 1942. 
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Mr. Jaureguy: And letter from Rufus C. Hol- 
man, State Treasurer, to the First National Bank 
of Portland, dated May 16, 1935, with reference 
to tax which became payable from the Lucy A. H. 
Deady state after the death of Henderson Deady. 

Mr. Maguire: We object to this upon the same 
grounds and for the same reasons. 

The Court: Received in the record under the 
same conditions. 

(Typewritten copy of letter, bearing date 
May 16, 1935, Rufus C. Holman, State 
Treasurer, by E. G. Sanders, Inheritance Tax 
Auditor, to First National Bank of Portland, 
so offered and received, having previously been 
marked as Defendants’ Pre-Trial Exhibit O, 
was thereupon marked received subject to ob- 
jection, ruling reserved.) 


DEFENDANT'S PRE-TRIAL EXHIBIT O 


State of Oregon 
Treasury Department 
Salem 
Portland, Oregon 
May 16, 1935 
First National Bank of Portland 
Sixth & Stark Streets 
Portland, Oregon 
Gentlemen : 
We have recently examined the probate record in 
the estate of Lucy A. H. Deady, decease, who died 
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August 29, 1923, and observe that you have qualified 
as executor and trustee of her estate as successor 
to Joseph Simon, now deceased. 

We further observe that Henderson Deady, a 
son of Lucey A. H. Deady and a legatee under her 
will, died May 28, 1933, and by his last will and 
testament exercised a power conferred by the will 
of Luey A. H. Deady whereby his widow, Charlotte 
Deady, became entitled for her hfe to two-thirds 
of the income from the mother’s estate. Two-thirds 
of the income appears to be at least $600 per month, 
with some prospect of her receiving any excess in- 
come over and above mortgage retirement require- 
ments. 

By virtue of Henderson Deady’s election for the 
benefit of his widow a substantial additional in- 
heritance tax accrued to the State of Oregon at his 
death upon the present worth of the life estate of 
Charlotte Deady thus created. This tax accrued 
from the estate of Lucy A. H. Deady as donor of 
the power. 

We understand that Charlotte Deady was sixty 
years of age at the time of her husband’s death. 
Assuming $600 per month, or $7,200 per year, as 
her income, the present value thereof for her life, 
as found by the statutory of mortality tables, is 
$67,786.00, with a resulting inheritance tax thereon 
at the rates prescribed in the third classification of 
Section 10-603, Oregon Code 1930, of $12,546.50. 
Interest is accruing on the tax at the rate of eight 
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per cent from eight months after the death of Hen- 
derson Deady, or January 28, 1934. 

The record also indicates that Carlotte Deady’s 
share of the imcome has been paid to her by your 
predecessor without any retention therefrom to pro- 
vide for her inheritance tax. Consequently if some 
definite arrangement is not made by you within 
one week from date of this letter to protect the 
state's interests, we shall be compelled to take action 
ourselves on behalf of the State. 

Very truly yours, 
RUFUS C. HOLMAN, 
State Treasurer 
By E. G. SANDERS, 
Inheritance Tax Auditor 
EGS :HR 
[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: And we offer now Pre-Trial Ex- 
hibit P, which is a letter from Maguire, Shields & 
Morrison, by Robert F. Maguire, to the First Na- 
tional Bank, discussing the letter from the State 
Treasurer to the First National Bank and giving 
his opimion on the matter of the inheritance taxes. 

Mr. Maguire: Objected to upon the same grounds 
and for the same reasons. 

The Court: Received in the record under the 
same conditions 


vs. Richard Howell 441 


(Typewritten copy of letter, bearing date 
May 23, 1935, Maguire, Shields & Morrison, by 
Robert F. Maguire, to First National Bank, 
Portland, Oregon, so offered and received, hav- 
ing previously been marked as Defendants’ 
Pre-Trial Exhibit P, was thereupon marked 
received subject to objection, ruling reserved.) 


DEFENDANT’S PRE-TRIAL EXHIBIT P 
Frederick Steiwer 
Counsel 
Law Offices of 
Maguire, Shields & Morrison 
Attorneys at Law 
1118 Publie Service Building 
Portland, Oregon 
Robert F. Maguire 
Roy F. Shields 
William H. Morrison 


Leland B, Shaw 
Delmas R. Richmond 
May 28rd, 1935 
Hirst National Bank, 
Portland, Oregon. 
Gentlemen: 

Mr. Robert Strong, executor of the estate of Hen- 
derson Brooke Deady, has referred to us a copy of 
the letter vf the State Treasurer dated May 16, 
1935, relative to the inheritance tax alleged due the 
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State of Oregon by reason of the exercise of the 
power of appointment given him under the will of 
Lucy A. H. Deady, deceased, to will a portion of 
the income and real property in favor of his sur- 
viving widow. 

We are of the opinion that the tax in question is 
not properly assessed and would be glad to discuss 
the matter with you. 

In our judgment the utmost that the state can 
claim would be the inheritance from the wife to 
her husband, which would be less than one-twelfth 
of the amount of the claim. 

Yours very truly, 
MAGUIRE, SHIELDS & 
MORRISON 
By /s/ ROBERT F. MAGUIRE. 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: Those are the letters which I 
stated would connect up with Exhibit L and which 
should be considered together, some of them after 
the death of Charlotte Deady and some prior to the 
death of Charlotte Deady. [305] 

Then we offer in evidence Pre-Trial Exhibit Q, 
Defendants’ Pre-Trial Exhibit Q, which is a letter, 
dated October 25, 1923, from Wilbur, Beckett & 
Howell, by R. W. Wilbur, addressed to Mr. Joseph 
Simon, regarding the contentions—or the position, 
rather, of Mr. Wilbur as attorney for the two in- 
dividual defendants in this case. 
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Mr. Maguire: We object to this on the ground 
that it is wholly irrelevant and immaterial, it is 
incompetent to prove any fact in issue, is not bind- 
ine upon Henderson Brooke Deady, Charlotte 
Howell Deady, or the plaintiff. 

My. Jaureguy: Your Honor will recall the con- 
versations between Henderson Brooke Deady and 
Hanover Deady in which Henderson Brooke Deady 
was urging that he be given an immediate income 
as large as possible and that the sinking fund be 
deferred, and also that he stated to them that Mr. 
Simon had said to him that if he could get their 
consent it was all right with him. Now, this is the 
letter that was sent prior to those conversations, 
ov at least prior to most of them, in which the posi- 
tion was taken and the estate was advised through 
one of its executors what their position at that 
time was, so as to show the position that had been 
taken on their behalf, which Henderson was at- 
tempting to overcome. That is the purpose of this 
letter. 

Mr. Maguire: There being no showing that that 
letter was ever shown to, or read to, or the contents 
communicated to, [806] Henderson Brooke Deady, 
it being merely addressed to a stranger, it has no 
relevancy or competency whatsoever in this case. 

Mr. Jaureguy: ‘his was addressed to an execu- 
tor of the estate, the very man, along with Hender- 
son Deady, who was required to make the decision 
as to whether Henderson was going to get any 
money at all or not for a certain time, and, if so, 
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how much, and the man, I can say, that has probably 
more than fifty per cent of the right to say, because 
he was the one standing in a neutral position, where- 
as Henderson was in the position of the person to 
be benefited, whereas Simon was the last one to be 
convinced; this was given to him as executor. Now, 
in addition to all that, the statement that Hender- 
son said that Simon had told him that if he could 
get the consent of the boys it was all right with him. 

My. Maguire: It indicates, your Honor, the ex- 
treme danger of listening to any hearsay testimony. 
If a witness is to be permitted to state that some- 
one not a party to the litigation told him something, 
and then we attempt to prove that that person told 
him something by proving a communication from 
another person to the first person, neither of whom 
are litigants, and with no foundation laid to show 
that either the plaintiff or any of the plaintiff’s 
predecessors in interest had the slightest knowledge 
of the communication, why, we just simply throw 
proof at large and we are deciding cases entirely 
[307] upon hearsay ex-parte statements. 

The Court: Well, I will receive it under the same 
conditions. 

(Letter, bearing date October 25, 1923, Wil- 
bur, Beckett & Howell, by R. W. Wilbur, to 
Mr. Joseph Simon, so offered and received, 
having previously been marked as Defendants’ 
Pre-Trial Exhibit Q, was thereupon marked 
received subject to objection, ruling reserved.) 
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DEFENDAN'’S PRE-TRIAL EXHIBIT Q 


R. W. Wilbur 
H. B. Beckett 
IF, C. Howell 


KE. K. Oppenheimer 


Wilbur, Beckett & Howell 
Attorneys at Law 
Board of Trade Building 
Portland, Oregon 


Mr. Joseph Simon, 
Attorney at Law, 
Mohawk Building, 
Portland, Oregon. 

My Dear Mr. Simon: 


In re Deady Estate. 


We represent the interests of Mary E. Deady, 
Matthew Edward Deady and Hanover Deady and 
T am addressing you in the interests of my clients. 

A few days ago rumor came to me that Mr. Hen- 
derson Deady was going to endeavor to borrow or 
eet an advance of some kind from the estate and 
my clients desire to protest against such a pro- 
cedure and I do not believe that he is entitled to 
such an advanee either under the will or legally 
and from my conversation with you over the phone 
a few days ago, I understand that you concur m 
this opinion. 
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Rumor has also eome to me that Mr. Henderson 
Deady wants to break the Ungar lease on the prop- 
erty at Broadway and Alder Streets on the theory 
that Ungar has no right to sublet the property. In 
ny opinion, it would be inadvisable to precipitate 
any litigation of this kind unless there was a posi- 
tive provision in the lease to Mr. Ungar that he 
should not sublet. It is possible that there is a pro- 
vision in the lease that Ungar was not to sublet 
without the consent of Mrs. Deady but it is quite 
possible that Alrs. Deady’s consent may have been 
obtained to the subleasing. 

IT have further been informed that Mr. Henderson 
Deady would like to get hold of some money from 
the estate, probably to pay his regular living ex- 
penses and if money can be paid consistent with 
the provisions of the will and preserving enough 
of the assets to take care of all of the obligations, 
I am inclined to think that my clients would be in 
favor of this purely as a matter of family good 
feeling. 

Under Section 5 of the will, there was left $150.00 
per month to Mary E. Deady and $75.00 per month 
to the widow of Panl Deady and these appear to be 
specific bequests. 

In Paragraph ‘‘a’’, being the next paragraph of 
the will, there is given to Matthew Deady and Han- 
over Deady $100.00 per month each, and the re- 
mainder of the imcome shall be paid to Henderson 
Brooke Deady. I take it that the $100.00 to be paid 
to the two grandchildren is also a specifie bequest 
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and that the bequest to them and the bequest to 
Mary E. Deady and the widow of Paul Deady, are 
cumulative and really begin to run from the time 
of the death of Luey Deady. 

There is a provision that the remainder of the 
income shall be paid to Henderson Deady but that 
there shall be no such distribution until] the mbheri- 
tance taxes and legacies have been paid and the 
sinking fund provided for for the purpose of paying 
off the mortgage upon the property. 

Roughly figuring the income of this estate, it is 
possible that Henderson Deady might get an income 
of approximately $600.00 a month but I assume 
that no such sum could be paid to him in view of 
the fact that the amount of the inheritance taxes 
and the amount required to provide for the sinking 
fund cannot be ascertained accurately and in talking 
over this matter with my clients, believe that it 
would be satisfactory to them, if it is consistent 
with your views and with the law, to have paid 
from the income each month as follows: 

Mary E. Deady $150.00 per month 
Marye Thompson Deady $ 75.00 per month 
Matthew Edward Deady $100.00 per month 
Hanover Deady $100.00 per month 


That there be paid to Henderson Brooke Deady 
perhaps $150.00 or $200.00 per month, the same to 
apply on any sums that might be due to him out 
of the remainder of the income after the payment 
of the inheritance taxes and providing for the sink- 


448 Matthew Edward Deady et al. 


ine fund, as it would apparently be absolutely safe 
for Henderson Deady to get $150.00 or $200.00 a 
month. 

It is naturally for the interests of my clients and 
particularly the two grandsons to have as large a 
sinking fund created as possible so as to pay off 
the mortgage, as under present family conditions, 
as I understand them, under Paragraph 7, the two 
grandsons will probably eventually own this whole 
property. 

Relative to the payments that I have spoken of 
above, 1t seems to me that the executors would be 
fully protected if all of the interested parties should 
enter into a stipulation for a payment of these be- 
quests or monthly allowances at the present time 
on the basis above mentioned and that the court 
would probably order payments in view of the fact 
that all parties would agree to these payments, but, 
of course, the payments to Henderson Deady will 
have to be small enough so as to allow an ample 
amount to pay the expenses of administration, in- 
come taxes and provide for the sinking fund. 

Therefore, I desire to say that In my opinion, 
all of the bequests herein spoken of are specific be- 
quests and should be paid as soon as the executors 
can determine that they can safely be paid with the 
exception that Henderson Deady is to get nothing 
until all of these bequests have been paid and also 
money provided for the purposes herein above men- 
tioned, and in my opinion, the estate can probably 
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allow Henderson Deady on account the matter of 
$200.00, or something of that kind, per month. 

I will be glad to hear from you about these mat- 
ters to know if some plan outlined as above meets 
with your approval and it seems to me that it 1s 
the only plan that can possibly be devised for Hen- 
derson Deady to get any money out of the property 
until the estate is settled. 

Yours very truly, 
WILBUR, BECKETT & 
HOWELL 
By R. W. WILBUR. 
RW W/P 
[Endorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: Then we offer in evidence De- 
fendants’ Pre-trial Exhibit R, which is a carbon 
copy of a letter, dated October 26, 1923, addressed 
to Messrs. Wilbur, Beckett & Howell, and, while 
it does not have any signature, I think that it is 
probably admitted in the pre-trial order that it was 
written by Joseph Simon. 

Mr. Grant: We admit the authenticity. 

Mr. Jaureguy: In answer to the letter which is 
Defendants’ Pre-Trial Exhibit Q, and stating My. 
Simon’s position on the matter. 

Mr. Maguire: We make the same objection, on 
the same grounds and for the same reasons. 

Mr. Jaureguy: “This, I may say, perhaps has an 
additional ground of admissibility, and that is a 


452 Matthew Edward Deady et al. 


subject matter thereof with Dr. Deady and Chester 
V. Dolph. 


Enelosure. Very truly yours 
JS/K. 


[indorsed]: Filed Feb. 21, 1942. 


Mr. Jaureguy: Then there has been reecived, 
subject to objection, Defendants’ Pre-Trial Exhibit 
G, which is a copy of an unexecuted agreement, 
and after that was received subject to the objec- 
tion there was some discussion about it and we 
stated that we would obtain the original. We do not 
have it here now, but we think we can have it the 
first thing in the morning. 

The Court: I think that will be perfectly all 
right, to bring it in the morning. 

Mr. Jaureguy: And, as presently advised, why, 
that is all the evidence we have to introduce. If we 


could rest, with that reservation, why, 

The Court: (Interrupting) Yes. [310] 

Mr. Maguire: May it please your Honor, so that 
we may come to as intelligent a conclusion upon 
this matter that has now arisen as possible, we now 
request the Court to rule on our objection and our 
motion to strike the testimony of Hanover Deady 
with regard to the Exhibit G and with regard to 
the position which he had taken to the meht of 
Charlotte TTowell Deady to receive the income dur- 
ing her life and the testimony that he had not heard 
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that she had made no claim of a fee simple estate 
prior to the time that he declined to execute I:x- 
hibit G, and that if he had known of it he would 
have executed Exhibit G. We appreciate the diffi- 
culty that the Court may be in, im view of the way 
that by common consent we have proceeded in the 
taking of testimony, and were this the matter of any 
other witness I would not suggest to the Court the 
necessity or even advisability of making a ruling 
at this time, but since the Court is aware of the 
situation I don’t see that in justice [866] to the 
interests of our chent we can do other at this time 
than make this motion. 
The Court: Court will be at recess. 
(A short recess was thereupon had, after 
which proceedings were resumed as follows:) 


The Court: I am sorry that the question has 
arisen in just the way that it has, but I am forced 
to the conclusion that 1 must announce to you what 
my determination of the facts of this case is. On 
the plaintiff’s case as it now stands there are ques- 
tions, it is true, of the admissibility or inadmissi- 
bility of evidence in this case, technical questions, 
on which J will give you a ruling so that vou can 
inake up your record. A great many of the matters 
are, in my opinion, inadmissible, but taking the 
case as a whole I see nothing in the testimony which 
tends to make me vary the conclusion that I arnved 
at in reading the will itself. f have given a very 
careful study of the will, extending over months, 


454 Matthew Edward Deady et al. 


and I have arrived at the conclusion that the main 
point in Mrs. Deady’s consideration at the time that 
she drew the will was that she desired to keep this 
property intaet for an indefinite period of time, 
and that conclusion is borne out by the testimony in 
this case. That alone would not necessarily invali- 
date the executory devise, except for the facet that 
in her own thinking and in the terms of the will, 
which I beheve reflected her thinking, she made the 
executory devise depend upon the period of [3867] 
distribution. Now, one cannot tell from the terms 
of the will when the period of distribution was to 
be. I have taken meticulous care to try to discover 
when this so-called trust. would end. I have been 
unable to discover from the terms of the will, I 
think no one else has been able to discover, when 
it would end. The estate in this case has been held 
open, the trusteeship has been continued as an opera- 
tion, even today. Now, as the Court formerly de- 
termined, making the executory devise depend upon 
that indefinite period of distribution rendered it 
invalid, and, incidentally, followed the rule against 
perpetuity. The result of that was, viewing the 
whole situation, the only way that the Court could 
uphold the will at all, under the decisions of the 
Supreme Court of Oregon, was to treat the gift 
to Henderson Brooke Deady as a fee upon the 
death of the testator. She was at that time living. 
It is unfortunate, even in my own thinking, the 
main desire of the testatrix to hold this property, 
to give the benefit to her family in perpetuity, can- 
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not be carried out, but I think it was a natural 
desire, which was frustrated by the rules of law, 
and I see nothing in this record, whether the evi- 
dence be admissible or inadmissible, which tends to 
make me believe that the testatrix did not intend, 
under the circumstances, to give the fee to Hender- 
son Brooke Deady. I think her intention was a 
little vague on that point, and I think it has been 
reflected in the testimony here as to [868] just how 
that worked out, but I find nothing in the testimony 
any place which indicates that she thought the 
executory devise would take effect, at any time ex- 
cept at the point of distribution, wherever that 
may be. 

The dealings between Hanover Deady and Char- 
lotte Howell Deady indicate, in my mind, that they 
were looking at the matter from two different points 
of view. In the offered document there it seems 
that Charlotte Howell Deady was asking for a life 
estate in two-thirds of the property. Unless she 
was claiming more interest than simply the distribu- 
tion of the income from two-thirds, I do not think 
that the document would have been written in that 
way. 

There is another point that, I will take into con- 
sideration for a moment, and that is the promise 
upon the part of Henderson Brooke Deady that 
he would have no children in the future. If that 
promise was made to anybody I do not think any- 
one could have relied upon it. A man could not, 
say that he could not have children in. the future. 
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I do not think that he could guarantee that. I do 
not think that anyone would have a right to believe 
that, he could guarantee it, either his mother or 
other heirs of the estate. It 1s perfectly certain that 
if he had heirs they took the fee, if he had issue 
they took the fee. And so that is going to be the 
outline of my decision, gentlemen, and you can make 
up this record any way that you wish and I will 
rule upon the technical questions [369] and give 
you a memorandum upon it, and I think perhaps 
1 should embody these conclusions in a definitive 
memorandum before I discuss the testimony. 

Mr. Grant: In view of that, your Honor—in the 
first place we consent to the substitution of the 
original, reserving the same objections to the orig- 
mal that we made to the originally offered copy, 
Exhibit G. 

(The original unexecuted agreement between 
Charlotte Howell Deady, Hanover Deady, et 
al, dated October 22, 1934, so produced, offered 
and received, was thereupon substituted for 
typewritten copy previously marked as De- 
fendants’ Pre-Trial Exhibit G, similarly 
marked, and was received subject to objection, 
ruling reserved.) 


DEP IGRDAN T'S PRai-TRI AI [OG isi ee, 

This Indenture made this 1ith day of October, 
1934, between Charlotte Howell Deady, widow of 
Henderson Brooke Deady, deceased, of New Mil- 
ford, County of Litchfield, State of Connecticut, 
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party of the first part, and Hanover Deady and 
Ariel Deady, his wife, and Matthew Edward Deady 
and Margaret Deady, his wife, all of the City of 

Portland, Multnomah County, State of Oregon, 
parties of the seeond part. 


Witnesseth: 

That Whereas Luey A. H. Deady of Portland, 
Oregon, now deceased, in her lifetime was the 
owner in fee simple of that certain parcel of real 
property described as Lot numbered One (1) in 
Block numbered Two Hundred and Twelve (212) 
of the City of Portland, Oregon, and its appurten- 
ances and 

Whereas, Luey A. H. Deady died on or about 
August 29, 1923, leaving a last will and testament 
made, executed and declared as such and dated 
July 29, 1920, which said last will and testament 
has been duly admitted to probate m the Probate 
Department of the Circuit Court of the State of 
Oregon for Multnomah County and 

Whereas, in and by said last will and testament 
an undivided two-thirds of said real property was 
devised to the said Henderson Brooke Deady and 
an undivided one-third of said real property was 
devised to Hanover Deady and Matthew Edward 
Deady, of the parties of the second part, said de- 
vises being subject to certain conditions, provisions 
and charges in said will contained and 

Whereas, Henderson Brooke Deady died testate 
on or about May 26, 1933, and his last will and 
testament has been duly admitted to probate in the 


460 Matthew Edward Deady et al. 


sold, assigned, transferred or conveyed the estate 
and interest hereby conveyed to them in any re- 
spect or to any person whomsoever, and that she 
will warrant and defend the same against the law- 
ful claims of all persons whomsoever claiming 
under or through her. 

The said Hanover Deady and Ariel Deady, his 
wife, and the said Matthew Edward Deady and 
Margaret Deady, his wife, do hereby give, grant, 
bargain, sell, convey and confirm unto Charlotte 
Howell Deady a life estate in an undivided two- 
thirds interest in said real property and its appur- 
tenances, and in and to the rent, income and profits 
therefrom, subject only to the charges made upon 
said income, rents and profits in favor of Mary E. 
Deady (widow of Edward Nesbith Deady) ,and Marye 
Thompson Deady (widow of Paul R. Deady, de- 
ceased). And the said Hanover Deady and Ariel 
Deady, his wife, and the said Matthew Edward 
Deady and Margaret Deady, his wife, each for him- 
self or herself does hereby covenant to and with 
the said Charlotte Howell Deady that he or she has 
not heretofore mortgaged, assigned, sold, trans- 
ferred, conveyed or encumbered the estate or in- 
terest hereby conveyed to the said Charlotte Howell 
Deady in any respect or to any persons whomso- 
ever. 

It is further mutually understood and agreed be- 
tween the parties hereto that from the income, rents 
and profits arising from said real property there 
shall be paid, first, the taxes and assessments ac- 


vs. Richard Howell 461 


erued and to accrue against and upon the same, and 
the interest on the mortgage now a lien on said 
premises and that the trustee under the will of Lucy 
A. H. Deady may in his discretion set aside as a 
sinking fund and pay on said mortgage a sum not 
exceeding $1200.00 per annum; second, such other 
expenses as may be incident to the care of said 
property and the administration of the estate of 
Lucy A. H. Deady, deceased; third, the sum of 
$150.00 per month to Mary EI. Deady during the 
remainder of her natural life, and the sum of $150.00 
per month to Marye Thompson Deady during the 
remainder of her natural life; and fourth, that the 
temainder of said rents, income and profits shall 
go and be paid, during the remainder of the natural 
life of Charlotte Howell Deady, two-thirds to Char- 
lotte Howell Deady and one-sixth to Hanover Deady, 
his heirs, executors, administrators and assigns, and 
one-sixth to Matthew Edward Deady, his heirs, 
executors, administrators and assigns. 

The parties hereto further mutually covenant and 
agree that on the death of Mary EK. Deady the sum 
of $150.00 per month theretofore paid her from 
the income, rents and profits of said real property 
shall go and be paid two-thirds to Charlotte Howell 
Deady and one-third to Hanover Deady and 
Matthew Edward Deady, share and share alike, and 
that on the death of Marye Thompson Deady the 
sum of $150.00 per month theretofore paid to her 
from the income, rents and profits of said real prop- 
erty shall go and be paid two-thirds to Charlotte 
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Howell Deady and one-third to Hanover Deady and 
Matthew Edward Deady, share and share alike. 

In Witness Whereof, the parties hereto have 
hereunto set their respective hands and seals this 
11th day of October, 1934. 


(Seal) CHARLOTTE HOWELL DEADY 
Party of the first part. 


(Seal) MATTHEW EDWARD DEADY 
Parties of the Second Part. 


Witness the signature of Charlotte Howell Deady: 


ETHEL F. ANDERSON 
HELEN A. DODD. 


Witness the signatures of Hanover Deady and 
Ariel Deady, his wife, and Matthew Edward Deady 
and Margaret Deady, his wife: 


R. W. WILBUR. 


State of Connecticut, 
County of Litchfield—ss. 


Be It Remembered that on this 11th day of Octo- 
ber A. D. 1934, before me, the undersigned a Notary 
Public in and for said County and State, personally 
appeared the within named Charlotte Howell Deady, 
who is known to me to be the identical individual 
described in and who executed the within instru- 
ment, and acknowledged to me that she executed 
the same freely and voluntarily. 
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In Testimony Whereof, I have hereunto set my 
hand and notarial seal the day and year last above 
written. 

(Seal) HELEN A. DODD, 

Notary Public for Litchfield County. 


My commission expires Ieb. 1, 1936. 


State of Oregon, 
County of Multhomah—ss. 


Be It Remembered that on this 2nd day of No- 
vember A. A. 1934, before me, the undersigned a 
Notary Public in and for said County and State, 
personally appeared the within named Hanover 
Deady and Ariel Deady, his wife, and Matthew 
Edward Deady and Margaret Deady, his wife, who 
are known to me to be the identical individuals 
described in and who executed the within instru- 
ment, and acknowledged to me that they executed 
the same freely and voluntarily. 

In Testimony Whereof, I have hereunto set my 
hand and notarial seal the day and year last above 
written. 


Notary Public for Oregon. 


My commission expires :........... 


State of Connecticut, 
Litchfield County—-ss. 


I. C. Wesley Winslow, Clerk of the County of 
Litchfield and of the Superior Court of said State 
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within and for said County, which is a Court of 
Record, and Keeper of the Seal thereof, do hereby 
certify that Helen A. Dodd whose name is subscribed 
to the certificate or proof of acknowledgment of the 
annexed instrument, was at the time of taking such 
proof or acknowledgment a Notary Pubhe within 
and for said State, dwelling in said County, duly 
appointed, commissioned, and sworn, with authority 
by the laws of this State to administer oaths, for 
general purposes, and to take the acknowledgment 
of deeds or conveyances, for land, tenements or 
hereditaments and instruments to be recorded in 
this State; that I am well acquainted with his hand- 
writing and verily believe the signature to the said 
certificate or proof of acknowledgment to be gen- 
uine. Impression of Notarial Seal not required to 
be filed. 


In Testimony Whereof, I have hereunto set my 
hand and Seal of said Superior Court at Winchester, 
in said County this 13 day of October 1934. 

(Seal) [legible] 

Clerk. 


[Endorsed]: Filed Feb. 21, 1942. 


Mr. Grant: The rebuttal case of the plaintiff 
will consist in the offer of the Plaintiff’s Pre-Trial 
Exhibits 4, 5, 8 and 9, I believe,—No. 9 and 10, the 
letter, the letter of Mr. Simon. 
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Mr. Jaureguy: No objection to these four ex- 
hibits which have just been offered by the plaintiff. 
The Court: Admitted in evidence. 

(Carbon copy of letter, bearing date June 

7, 1935, Maguire, Shields & Morrison to Ralph 

W. Wilbur, Attorney for Hanover Deady and 

Matthew Edward [870] Deady, so offered and 

received, having previously been marked as 

Plaintiff's Pre-Trial Exhibit 4, was thereupon 
marked received as Plaintiff’s Exhibit 4) 


PLAINTIFE’S PRE-TRIAL EXHIBIT No. 4 
June Tth, 1935 


Mr. Ralph W. Wilbur, 
Attorney for Hanover Deady and 
Matthew Edward Deady, 
Board of Trade Building, 
Portland, Oregon. 

In re Deady Estate. 
My dear Sir: 

Some months ago Charlotte Deady, widow and 
sole heir at, law of Henderson Brooke Deady, made 
a certain offer of compromise to Hanover Deady 
and his brother, Matthew Edward Deady, relating 
to the various estates and interests of the parties 
in the Deady estate and tendered a proposed con- 
tract. and deed of settlement to them through vou. 
This contract and deed has not been executed or 
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accepted by your clients or delivered to us although 
request has been repeatedly made for such accept- 
ance, execution and delivery. 

As I heretofore informed you, this offer was not 
a standing one and was conditioned upon immediate 
acceptance and by failure on the part of your clients 
so to do, was of no further force and effect. In 
view of the failure of your clients to accept the 
same and to execute and deliver the contract, and 
deed, we again notify you on behalf of our chent, 
Mrs. Charlotte Deady, that said offer of compro- 
mise is withdrawn and request immediate return 
to us of the papers tendered. 

We do not desire to be understood that we do not 
still stand ready to discuss with you and your clients 
the compromise of this controversy but until such 
discussion and agreement has been reached, our 
client insists upon maintaining all of her rights and 
claims in the premises. 

Very truly yours, 
MAGUIRE, SHIELDS & 
MORRISON 
By ROBERT F. MAGUIRE. 
REFM-D 


Letter, bearing date June 7, 1935, Wilbur, 
Beckett, Howell & Oppenheimer to Robert F. 
Maguire, so offered and received, having 
previously been marked as Plaintiff’s Pre-Trial 
Exhibit 5, was thereupon marked received as 
Plaintiff’s Exhibit 5; 
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PLAINTIFF’S PRE-TRIAL EXHIBIT No. 5 


R. W. Wilbur 

H. B. Beckett 

F. C. Howell 

E. K. Oppenheimer 
Francis E. Marsh 
Robert ‘I’. Mautz 
Calvin N. Souther 


Wilbur, Beckett, Howell & Oppenheimer 
Attorneys at, Law 
Board of Trade Building 
Portland, Oregon 
June 7, 1935 
Mir. Robert IF’. Maguire, 
c/o Maguire, Shields & Morrison, 
Pubhe Service Bldg., 
Portland, Oregon. 
Dear Sir: 
In re Deady Estate. 

Your letter of the 7th inst. about the above re- 
ceived and note what you say about returning the 
contracts which were signed by your chents and 
forwarded to us for out chents. 

As you know, our clients signed the first set of 
contracts which were forwarded to you and by you 
sent to your clients and these signed contracts have 
never been returned to us. 

When the second contract was drawn, vou for- 
warded them to your client in the Kast who exe- 
euted them and they were forwarded to us. 
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I recognize that neither set of contracts have 
been fully executed and there has been no delivery. 
If the contracts signed by the respective parties 
are to be returned, we think the only fair and pro- 
per thing to do is to have your clients forward to 
you the contracts signed by our clients and we will 
then instruct our clients to deliver to you those 
which were signed by your clients. 

I understand thoroughly from your letter that 
as the matter stands now all efforts of compromise 
are at an end except as we may possibly in the 
future discuss the matter and come to some under- 
standing. 

Relative to the mheritance taxes which the State 
Treasurer is now trying to impose against this 
estate, this seems to me very serious not only for 
your clients but every one concerned and since our 
interests lie together in this tax matter, we would 
like to be kept posted as to what, if anvthing, is 
to be done and if any hearing is to be had, would 
like to be notified so that we may be represented at 
the hearing. I hope it may be possible for us in the 
future to get together in some way for a compro- 
mise. 

Yours very truly, 
WILBUR, BECKETT, HOWELL & 
OPPENHEIMER, 
By R. W. WILBUR. 


RWW/P 
[Endorsed]: Filed Feb. 21, 1942. 
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Letter, bearing date July 15, 1933, Wilbur, 
Beckett, Howell & Oppenheimer, by R. W. 
Wilbur, to Joseph Simon, so offered and re- 
ceived, having previously been marked as Plain- 
tiff’s Pre-Trial Exhibit 9, was thereupon 
marked received as Plaintiff’s Exhibit 9; 


PLAINTIFE’S PRE-VRIAG EXHIBail News 
R. W. Wilbur 
H. B. Beckett 
EF. C. Howell 


EK. K. Oppenheimer 
Francis E. Marsh 


Wilbur, Beckett, Howell & Oppenheimer 
Attorneys at Law 
Board of Trade Building 
Portland, Oregon 


July 15, 1933 
Hon. Joseph Simon, 
Mohawk Bldg., 
Third & Morrison Sts., 
City. 
My deai Mr. Simon: 
In re Estate Henderson Deady 


We are informed that Mr. Henderson Deady re- 
cently died in the East and his Will is here for 
the purpose of probate. The last we knew, this Will 
had not been offered for probate and do not know 
the exact situation at the present time. 
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We note from the Will of Lucy Deady that you 
and Henderson Deady were made the executors of 
the Last Will and Testament and therefore, assume 
that you are still acting and alone now handling this 
property since your co-executor is dead. 

I note from the seventh paragraph of the Luey 
Deady Will that in case Henderson Deady dies 
without issue, the undivided two-thirds of Lot 1, in 
Block 212 shall vest in her two grandsons, to-wit, 
Matthew Edward and Hanover Deady. 

Our information is that Mr. Henderson Deady 
died without, issue and therefore, there can be no 
question but what the ultimate title to this property 
will vest in and probably has already vested in the 
two grandsons subject to the limitations and pro- 
visions in the Lucy Deady Will and also as the 
same may or may not be affected by the Will of 
Henderson Deady. 

In the ninth paragraph of the Lucy Deady Will 
it is stated, referring to paragraph five of the Will, 
that money is to be paid to Henderson Deady as is 
provided in said item five and shall continue for a 
period of ten years after her death and that there- 
after and thereupon the net income shall follow 
the title and ownership of said real property. 

Mr. Henderson Deady left a Will in which he 
willed his interest in his estate to his wife, Char- 
lotte Deady, but Mr. Henderson Deady died prior 
to the expiration of the ten-year period above re- 
ferred to which we understand will expire with the 
coming month of August. 
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We represent the two grandsons in this matter 
and have taken no decided stand or position relative 
to this matter but an interesting question has 
naturally been raised and discussed as to whether 
or not if Henderson Deady died prior to the ten 
years provided for in the Will and the title of the 
property after said death resting in the said grand- 
sons, Henderson Deady had any right to will to his 
wife any portion of the income from the property 
after the expiration of the ten years. 

You are the executor of this estate and also the 
trustee for managing the same and we assume that 
you are aware of this situation and are probably 
thinking of what your position will be at the ex- 
piration of the ten-year period in August, 1933. If 
you have examined these Wills and have come to 
any conclusion we would be very glad to hear from 
you about the matter. 

As I have said before and want to say again, the 
grandsons have not expressed to us any particular 
desire to be either hardboiled or unfaiv in the solu- 
tion of this question but feel that asa matter of law 
and right that the question should be solved right 
or in some manner which is agreeable to all parties. 

We understand that the Henderson Deady Es- 
tate is represented by Mir. Robert Maguire and he 
may confer with you and we will be very glad to 
confer with you at any time and also with Mr. 
Maguire if you desire and it is possible that a 
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solution of this entire question may be had which 
is agreeable to all parties. 

Yours very truly, 


WILBUR, BECKETT, HOWELL & 
OPPENHEIMER 


By R. W. WILBUR. 
RWW:S 
[Endorsed]: Filed Feb. 21, 1942. 


Letter, bearing date July 17, 1933, Joseph 
Simon to Robert Maguire, so offered and re- 
ceived, having previously been marked as Plain- 
tiff’s Pre-Trial Exhibit, 10, was thereupon 
marked received as Plaintiff’s Exhibit 10; 
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PLAINTIFFE’S PRE-TRIAL EXHIBIT No. 10 
Joseph Simon 
John M. Gearin 


Lester W. Humphreys 
Edgar Freed 


John C. Failing 


Simon, Gearin, Humphreys & Freed 
Attomeys at Law 
Mohawk Building 
Portland, Oregon 


July 17, 1933 
Robert Maguire, Esquire, 
Attorney at Law, 
Public Service Building, 
Portland, Oregon. 
Dear Sir: 

I am enclosing herewith a copy of a letter just 
received from Mr. Ralph W. Wilbur, of the firm 
of Wilbur, Beckett, Howell & Oppenheimer, re- 
specting the Lucy A. H. Deady Estate and the 
Estate of Henderson B. Deady. 

As you are undoubtedly aware Dr. Henderson B. 
Deady under the terms of his mother’s Will was en- 
titled to receive two-thirds of the net income of the 
estate as fixed by the Will during his lifetime. 

There is also in the Will of Mrs. Luev A. H. 
Deady a provision which seems to authorize Dr. 
Deady to bequeath by Will the income that he was 
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to receive to his widow, if there be one, for her life. 

There seems to be some uncertainty as to the pro- 
per construction of this Will so far as it affects 
Dr. Henderson B. Deady’s interest and his right to 
bequeath the income after his death to his widow, 
by reason of the language employed m paragraphs 
eight and nine of the Will. 

Mr. Wilbur, who represents Matthew E. Deady 
and Hanover Deady, has suggested that a confer- 
ence should be had over the present situation, and 
especially what disbursement, should be made of the 
income formerly paid to Dr. Deady after the death 
of Mrs. Luey A. H. Deady, the conference to con- 
sist of Mr. Robert Maguire, Mv. R. W. Wilbur and 
Joseph Simon. 

1 would be pleased also, if agreeable to you, to 
have Mr. Robert H. Strong present. 

May I hear from you on this subject at an early 
date. 

Very truly yours, 
JOSEPH SIMON. 
JS:B 


[Endorsed]: Filed Feb. 21, 1942. 


My. Jaureguy: I wonder, then, if we could with- 
draw the copy of G, since we are putting in the 
original ? 

The Court: Yes. 

Mr. Grant: We consent to that. 
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The Court: I think that probably there should be 
an amendment [871] made of the pre-trial order in 
that regard, because it does show that there is a 
copy instead of the original. I think that that should 
be amended. 

Mr. Jaureguy: Now, I take it, your Honor,—at 
least, I will state that it is our understanding and 
our desire that if your Honor rules out some of 
this evidence that has been given we desire it un- 
derstood that that evidence nevertheless remains, 
under the equity rule, for the consideration of the 
Circuit Court of Appeals. 

The Court: Oh, yes, that is my intention. 

Mr. Jaureguy: And that follows without any 
further action or exception on our part? 

The Court: Yes. I intended that this whole re- 
cord should be complete. 

Myr. Jaureguy: Now, another thing that I would 
like to do, and that is that the Exhibits A and B 
were ruled out and offered under the rule. We wish 
now to re-offer A and B, on the theory that some 
of the cross-examination of Hanover Deady will 
perhaps throw some lght as to whether or not 
they ought to be admissible or not, particularly the 
cross-examination where it was attempted to be 
brought out that Robert Strong had advised Han- 
over Deady that Mr. Charlotte Deady claimed or 
might claim a fee. I am just saying that to identify 
the evidence and not purporting to be exact im re- 
peating it, but, for that reason we reofter these two 
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exhibits,—that [872] is, of course, if they are ex- 
eluded and still go in under the rule. 

Mr. Maguire: We submit the same objection as 
to their receipt on the re-offer. 

Mr. Freed: May we have the original of the 
pre-trial order, so that, we can correct it, and your 
Honor can initial it. 

The Court: Yes. 

Mi. Jaureguy: I am not urging that that ruling 
on the re-offer be made now, unless your Honor 
desires to. 

The Court: Well, I will reserve it with all the 
rest of the rulings, the technical rulings, on the 
evidence. 

Mr. Jaureguy: Yes. 

Mr. Freed: Who shall make the change in here? 
I know your Honor will initial it. 

The Court: Well, I don’t care who makes it. I 
will initial it when it is made. Mr. Bailiff, will you 
pass up the pre-trial order. I have written in here, 
‘Original substituted for copy, 1/24/41’’. [373] 

My. Freed: I understand that your Honor will 
hand down an opinion on this? I mean a formal 
opinion ? 

The Court: Yes. I felt that I can advise you 
at this time what my holdings will be, but I think 
that, in order that this case may be properly pre- 
sented and that the Cireuit Court of Appeals will 
have my viewpoint on the evidence, I should like 
to render 
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Mr. Freed: (Interrupting) And you will make 
your rulings? 

The Court: I will make my rulings first. As soon 
as I get the transcript J will make my rulings on 
the admissibility or inadmissibility of the evidence. 

Mr. Freed: And you won’t want any further 
argument, I assume? 

The Court: No, I think not, unless there is 
some legal point that occurs. 

Mr. Freed: Well, we will be advised by your 
Honor. 

The Court: I have given you my viewpoint on 
the facts. Now, if there are any rules of law that 
you think are sufficient to change my findimgs or 
that give a different view, [375] I will hear you 
on those, but as [ look at it at the present time my 
viewpoint on the facts is probably controlling of 
my written opinion on the law. 

Mr. Freed: Well, what I have reference to is the 
estoppel we have pleaded. As I understand the 
rule of estoppel, it wouldn’t make any difference 
what Mrs. Deady intended in her will or what her 
will said, that under certain circumstances Hen- 
derson Deady could be estopped, and people claim- 
ing through him, from making certain claims. I 
didn’t know whether we were foreclosed from argu- 
ing that. 

The Court: Well, I think that we will let it go 
at the present, Mr. Freed, and I will make my rul- 
ings on the evidence, and then if you still think 
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that there are legal points that you would like to 
areue I will hear you. 

Mr. Freed: ‘Then we will wait to hear from the 
Court. 

The Court: Yes. 

Mr. Freed: I wanted to be sure that we were 
doing everything that, should be done here. 

MireCouris Yes: 

Mr. Freed: Then we are to wait to hear further 
from the Court as to anything we are to do in con- 
nection with the argument. 

The Court: Nothing at present. 

(Whereupon, at 12:15 o’clock P. M., Friday, 
January 24, 1941, the trial of the above entitled 
cause was concluded.) [376] 


[Endorsed]: No. 10140. United States Circuit 
Court of Appeals for the Ninth Circuit. Matthew 
Edward Deady, Hanover Deady and The First 
National Bank of Portland, a national banking 
association, Appellants, vs. Richard Howell, Appel- 
lee. Richard Howell, Appellant, vs. Matthew Ed- 
ward Deady, Hanover Deady and The First Na- 
tional Bank of Portland, a national banking asso- 
ciation, Appellees. Transcript of Record. Upon 
Appeals from the District Court of the United 
States for the District of Oregon. 

Filed May 16, 1942. 

Paul P. O’Brien, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


No. 10140 


RICHARD HOWELL, 
Appellee, 
Vs. 


MATTHEW EDWARD DEADY, HANOVER 
DEADY and THE FIRST NATIONAL 
BANK OF PORTLAND, a national banking 
association, 

Appellants. 


STATEMENT OF THE POINTS ON WHICH 

THE APPELLANTS INTEND TO RELY 

Pursuant to Rule 19 (6) of the Rules of this © 
Court, the appellants present the following state- 
ment of the points on which they intend to rely on 
this appeal: 

(1) The amended complaint, does not state facts 
sufficient to constitute a valid cause of suit or action 
against defendants, and also it appears upon the 
face of said amended complaint that the suit was 
not commenced within the time required by law. 
Defendants’ motion to dismiss the amended com- 
plaint should therefore have been granted. 

(2) The Last Will and Testament of Luey A. 
H. Deady clearly gives to Henderson Brooke Deady 
only a defeasible fee in an undivided two-thirds 
interest in Lot 1, Block 212, City of Portland, Ore- 
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gon, subject to be defeated in favor of defendants 
Hanover Deady and Matthew Edward Deady by 
the subsequent death of Henderson Brooke Deady 
without issue; and since Henderson Brooke Deady 
died without issue, defendants Hanover Deady and 
Matthew Edward Deady are now the sole beneficial 
owners of said Lot 1, Block 212. 

(3) Winle appellants contend that the language 
used in the will is clear in its meaning as set forth 
in Point 2, appellants also make the point that the 
evidence introduced at the trial proves also that it 
was the intention of Lucey A. H. Deady, Deceased, 
by the language used in her will, to give to Hen- 
dlerson Brooke Deady only a defeasible fee in an 
undivided two-thirds imterest mm Lot 1, Block 212, 
City of Portland, Oregon, subject to be defeated in 
favor of defendants Hanover Deady and Matthew 
Edward Deady by the death of Henderson Brooke 
Deady without issue after the death of Lucy A. H. 
Deady. 

(4) The evidence introduced at the trial proves 
that Henderson Brooke Deady, Hanover Deady, 
Matthew Edward Deady, Joseph Simon (mentioned 
in the will of Luey A. H. Deady) and The First 
National Bank, and Charlotte Howell Deady (men- 
tioned in the will of Henderson Brooke Deady), 
aud Robert H. Strong, the Executor of the Estate 
of Henderson Brooke Deady, at all times construed 
the will of Lucy A. H. Deady to mean, and the said 
Lucy A. H. Deady to intend by said will, that Hen- 
derson Brooke Deady upon the death of the Testa- 
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trix received only a defeasible fee in an undivided 
two-thirds interest in Lot 1, Block 212, City of 
Portland, Oregon, subject to be defeated by the 
death of Henderson Brooke Deady without leaving 
issue. 

(5) The evidence in this case also proves the 
following: Henderson Brooke Deady, from the 
death of Luey A. H. Deady to the time of his own 
death, represented to the defendants Hanover Deady 
and Matthew Edward Deady that Licy A. H. Deady, 
by her will, intended to and did give him (Hender- 
son Brooke Deady) only a defeasible fee in Lot 1, 
Block 212, City of Portland, Oregon, which would 
be defeated in favor of Hanover and Matthew upon 
Henderson’s death without leaving issue, and that 
under the will of said Lucy A. H. Deady he received 
such an estate in said property, and that upon his 
death without leaving issue his interest in the prop- 
erty would go to them, subject to the power of ap- 
pointment in favor of his wife given him in said 
will; and Henderson Brooke Deady intended them 
to act upon said representations, and they did act 
thereon to his benefit and their detriment. Hender- 
son Brooke Deady at all times acquiesced in that 
interpretation of the will, elected to accept that 
interest, and waived any other interest. And the 
lixecutors of the Estate of Henderson Brooke Deady 
accepted and acquiesced in that interpretation of 
the will of Lucey A. TH. Deady. And Charlotte Howell 
Deady accepted, acquiesced in, and elected to take 
under that interpretation of Lucy A. HI. Deady’s 
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will. And the plaintiff is estopped to claim that 
Henderson Brooke Deady had any other or different 
estate or interest in the property. 

(6) The right of action set forth in the amended 
complaint is barred by laches, and to allow the 
plaintiff at the time of the filing of the amended 
complaint to assert the claim made therein against 
defendants, or any of them, 1s contrary to equity 
and good conscience, because as the evidence in this 
case shows, from the death of Luey A. H. Deady in 
August, 1923, up to the bringing of this suit in July, 
1936, the plaintiff and the persons through whom he 
claims knew that the executors of the estate of Lucy 
A. H. Deady and the defendants herein considered 
and were acting upon the basis that Henderson 
Brooke Deady received under the will of Luey A. Hi. 
Deady only a defeasible fee m Lot 1, Block 212, 
City of Portland, Oregon, together with the power 
of appointment given him in said will; and until 
shortly before the bringmg of this suit no claim 
was made by the plaintiff, or any person through 
whom he claims, that Henderson Brooke Deady re- 
ceived under said will any other estate in said Lot 1, 
Block 212. And no such claim was made until after 
the death of the attorney who prepared the will, 
the witnesses thereto, the executors named in said 
will, and other persons having information and 
knowledge concerning, and who would be able to 
give testimony to meet, the issues raised by the 
amended complaint, and until after the loss or de- 
struction of documentary and other evidence bear- 
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ing on said issues. The testimony of said witnesses 
and said other evidence are irreplaceable. 

(7) The executor of the estate of Henderson 
Brooke Deady and the Executor or Admmistrator 
with the will annexed of the Estate of Charlotte 
Howell Deady are necessary and indispensable 
parties in this case. 

(8) Each and all the provisions of the Last Will 
and Testament of Lucy A. H. Deady, Deceased, are 
valid and should be enforced and carnied out. 

(9) The Mast Wall of Iucy A. H. Deady, De- 
ceased, created a valid trust of said Lot 1, Block 212, 
City of Portland, Oregon, and defendant The First 
National Bank of Portland, a national banking as- 
sociation, since the 6th day of March, 1956, has 
rightfully been acting as trustee of said property 
and is entitled to continue, and it is its duty to con- 
tinue, in the performance of its duties as such 
trustee. 

(10) All testimony offered by defendants was, 
and the exhibits offered in evidence by them at the 
trial were, admissible; and the Court erred in ex- 
cluding the portions of said evidence and those of 
said exhibits which it did exelude (see Court's 
memorandum on adimission of evidence, certified 
record, pages 100 to 106, inclusive). 

(11) The decree of the District Court should be 
reversed and the Cireuit Court of Appeals should 
direct the entry of a decree dismissing plaintiff's 
amended complaint and further deereeing that de- 
fendant, The First, National Bank of Portland, is 
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trustee of and should continue in the possession and 
management of Lot 1, Block 212, City of Portland, 
Oregon, as trustee, and that, subject to said trust, 
defendants Hanover Deady and Matthew Edward 
Deady are the absolute and unconditional owners of 
said real property, free and clear of any right, title, 
claim or interest on the part of the plaintiff; and 
said dec1ee should further enjoin and restrain plain- 
tiff from making any claim to said real property, or 
any part thereof, or to the rents or profits arising 
therefrom, adverse to defendants’ said title, and 
quieting the title of defendants in and to said real 
property. 

SIMON, GEARIN, HUMPHREYS 

& FREED 

EDGAR FREED 

CAKE, JAUREGUY & TOOZE 

NICHOLAS JAUREGUY 

Attorneys for Appellants. 
Service acknowledged this 11th day of May, 1942. 
MAGUIRE, SHIELDS, MORRISON & 
BIGGS, 
Of Attorneys for the Appellee. 
[Endorsed]: Filed May 13, 1942. Paul P. O’Brien, 

Clerk. 


vs. Richard Howell 485 


[Title of Circuit Court of Appeals and Cause. ] 


STATEMENT OF THE POINTS ON WHICH 
CROSS-APPELLANT INTENDS TO RELY. 


Pursuant to Rule 19 (6) of the Rules of this 
Court, cross-appellant presents the following state- 
ment of the points on which he intends to rely on 
this appeal: 

(1) The District Court erred in holding that 
the plaintiff and cross-appellant is not entitled to 
receive any of the income from Lot 1, Block 212, 
in the City of Portland, Oregon, accruing prior to 
the death of Marye Thompson Deady. 

(2) The District Court erred in refusing to de- 
cree that the plaintiff and cross-appellant is now 
entitled to receive two-thirds (24) of the present 
income from said property less such charges and 
legacies as the Court found to exist at the date of 
WS GUAGE 

(3) The decree of the District Court should be 
modified so as to award to the plaintiff and cross- 
appellant two-thirds (24) of the present imeome 
from such property less such charges and legacies 
as the District Court found to exist at the date of 
its decree. 

ROBERT F. MAGUIRE 

RANDALL B. KESTER 

MAGUIRE, SHIELDS, 
MORRISON & BIGGS 
Attomeys for Plaintiff, Ap- 
pellee and Cross-Appellant. 
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State of Oregon, 
County of Multnomah—ss: 


Service of the foregoing Statement of points by 
copy, as prescribed by law is hereby admitted at 
Portland, Oregon, this 21st day of May, 1942. 
SIMON, GEARIN, HUMPHREYS & FREED 

Attorneys for Defendants, Appellants 
and Cross-Appellees. 

[Endorsed]: Filed May 23, 1942. Paul P. O’Brien, 
Clerk. 


